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INTRODUCTION
The 1979 leg is la tive  session found  the Montana Human R igh ts 
Commission em broiled in a co n tro ve rsy  ove r the p rope r location and 
a u th o r ity  o f the  agency. The focus o f the  co n tro ve rsy  centered on 
the degree o f autonomy a q u a s i- ju d ic ia l agency dealing w ith  human 
r ig h ts  should be g ra n ted  w ith in  Montana sta te governm ent. B y a 
one-vo te  m arg in , fu l l  ope ra ting  autonomy fo r  the Commission was 
p rese rved . The purpose o f th is  pro fessiona l paper is to examine th a t 
co n tro ve rsy  and to  estab lish  the  p ro pe r location and a u th o rity  fo r  the  
Montana Human R ights Commission.
In o rd e r to  meet th is  goal o f p re sc rib in g  the  p rope r location and 
a u th o r ity  o f the Commission, several ob jectives w ill be pursued th ro u g h ­
ou t the paper. The f i r s t  ob jec tive  w ill be to  determ ine the  m ission, 
fu n c tio n , and s tru c tu re  o f the  o rgan iza tion . In o rd e r to make these 
de te rm ina tions, the  background  o f the  human r ig h ts  movement, the  
passage o f the  Human R igh ts  A c t, the  leg is la tive  in te n t o f th a t A c t, 
the  estab lishm ent o f the o rgan iza tion , and the  operations and fu n c tio n s  
o f the o rgan iza tion  w ill be examined.
The second ob jec tive  w ill be to unders tand  the causes and ra m if i­
cations o f the 1979 c o n tro ve rsy . To do th is , a b r ie f exam ination o f 
the h is to ry  o f the  Human R igh ts  Commission w ill be made w ith  the  
in ten tion  o f u n d e rs tan d ing  the  events and circum stances o f the 1978-79 
budge t p rocess, cu lm ina ting  w ith  the  1979 leg is la tu re .
With th is  backg ro u n d , the  basic goal o f the  paper w ill be e x ­
amined. Two questions w ill be ra ised : Where should the Montana
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Human R ights Commission be located w ith in  state governm ent and w hat 
degree o f autonomy should the  o rgan iza tion  be g ra n te d . The paper 
w ill conclude w ith  an evaluation and recommendation addressed to these 
questions.
THE PASSAGE OF THE HUMAN RIGHTS ACT
The Background
E qua lity  and d iscrim ina tion  in governm ental action have been 
w ide ly  debated issues since th e  b ir th  o f ou r nation in 1776. The 
Declaration o f Independence proclaimed th a t "a ll men are created 
e q ua l,"  b u t the  slaveho lders who signed th a t document o bv iou s ly  d id  
not have th e ir  human cha tties  o r w ives in m ind. In 1861 a w ar was 
fo u g h t because o f the  d ive rse  in te rp re ta tio n  o f e q u a lity  th ro u g h o u t the  
na tion . In the  ten years fo llow ing  the close o f the  C iv il War, c o n s titu ­
tiona l amendments and a series o f C iv il R igh ts and Enforcem ent A cts 
sough t to abolish s la ve ry  and racia l d isc rim ina tion . In 1920 the  basic 
premise o f American governm ent - -  "a ll men are created equal" - -  was 
expanded to cover women, making them equal in vo tin g  r ig h ts .
A t each rev is ion  o f the  meaning o f e q u a lity , m a jo rity  sentim ents 
have s tro n g ly  res isted  changes in the  trea tm en t and cond ition  o f those 
a ffected by  the  expanded in te rp re ta t io n . Yet the  governm ent con­
tinued  in va rious  form s to  implement the  c iv il r ig h ts  o f its  people.
P rio r to the  C iv il R ights A c t o f 1964, leg is la tion  designed to 
implement c iv il r ig h ts  was d irec ted  m ainly to the  p ro tection  o f m in o ri­
ties  as custom ers o f business in s t itu tio n s . The law d id  not p ro te c t 
women, m ino ritie s , o r the  handicapped aga inst d iscrim ina tion  in em ploy­
ment, hous ing , u rban a c tiv it ie s , governm ental fa c ilit ie s , and many 
o th e r areas. M oreover, th is  leg is la tion  was enforceable p r im a r ily  
th ro u g h  crim ina l ad jud ica tion  and p r iv a te  su its  fo r  damages. I t  was
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genera lly  conceded th a t ju d ic ia l enforcem ent o f th is  ea rly  form  o f c iv il 
r ig h ts  leg is la tion  was a dismal fa ilu re .
In 1964, a fte r  a 20 year s tru g g le  by  c iv il r ig h ts  advocates, 
another major step was taken in the fu r th e r  c la rifica tio n  o f "e q u a lity ."  
The C iv il R igh ts  A c t of 1964 d irec ted  the sta tes to p rov ide  s ta tu tes  to 
s treng then  th e ir  c iv il r ig h ts  laws and set up a ffirm a tive  action g u id e ­
lines w h ich , i f  fo llow ed, would assure the  states o f federa l fu n d s  to 
help implement the  law. T it le  V II o f the  C iv il R igh ts  A c t, as amended 
by the  Equal O p p o rtu n ity  A c t o f 1972, fu r th e r  defined the issue by 
re q u ir in g  e q u a lity  o f employment o p p o rtu n ity  in the p r iva te  secto r.
By 1968, 32 states had established human re la tions commissions to 
enforce p ro h ib itio n s  against d isc rim ina tion  d ire c ted  tow ard m in o rity  and 
o th e r d isadvantaged g roups . The p r in c ip a l tool used by the  state 
commissions fo r  e lim ina ting  d iscrim ina tion  was the  case-by-case p rocess­
ing o f in d iv id u a l charges o f d isc rim in a to ry  p ractices ove r which th e y  
had ju r is d ic t io n . By 1976, 43 states were processing d iscrim ina tion  
cases b ro u g h t before  the  Equal Employment O p p o rtu n ity  Commission 
(EEOC) o f the federa l governm ent on a co n tra c t basis.
Today, federa l acts and regu la tions continue to be passed in 
attem pt to fu r th e r  c la r ify  the  meaning o f "e q u a lity "  and to secure 
eq ua lity  fo r  its  c itizens .
In Montana, leg is la tive  action ove r the  last 25 years has fo llowed 
a s im ila r evo lu tion  in c la r ify in g  the  meaning o f e q u a lity . In 1955, the 
f i r s t  d isc rim ina tion  law was passed, "ba n n in g  d isc rim ina tio n " on the 
grounds o f race, co lo r, o r creed in places o f p ub lic  accommodations or 
amusements. Ten years la te r, fo llow ing  on the  heels o f the  federa l
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C iv il R igh ts A c t, the  Montana Leg is la tu re  enacted a b ill e n title d  "F re e ­
dom From D isc rim in a tio n ." T h is  A ct recognized the r ig h t  to be fre e  
from  d isc rim ina tion  as a basic c iv il r ig h t .  The A c t, in add ition  to 
p ro v id in g  fo r  the  r ig h t to p u b lic  accommodation, also allowed fo r  the 
a tta inm ent and ho ld ing  o f employment w ith o u t d isc rim ina tion  and ex­
tended p ro tec tion  to  d isc rim ina tion  on the basis o f national o r ig in . 
A d d it io n a lly , the  1965 A c t made i t  a misdemeanor o ffense fo r  anyone to 
ab ridge  the  r ig h ts  o f a person as p rov ided  fo r  in the  A c t.
N e ithe r o f these b ills  d id  much in the way o f ac tua lly  "bann ing  
d is c r im in a tio n ."  L it t le  p ro tec tion  from  d iscrim ina tion  was o ffe re d  to 
Montana c itizens  in th a t th e re  was no mechanism fo r  en fo rc ing  o r 
m on itoring  the  law and no means fo r  redress by an in ju re d  p a r ty . 
Th is  was, th o u g h , as discussed e a r lie r , the  general state o f c iv il 
r ig h ts  leg is la tion  at the  federa l leve l, at least p r io r  to  1964. The 
notable d iffe re n ce  between the  Montana law and the e x is tin g  sta te  o f 
c iv il r ig h ts  leg is la tion  was the  lack o f any enforcem ent mechanism in 
Montana th a t would have allowed the  sta te  to  fo llow  the  mandate o f the  
C iv il R igh ts A c t o f 1964. As mentioned e a rlie r, by 1968 32 states had 
mechanisms in place fo r  the  enforcem ent o f th e ir  c iv il r ig h ts  laws. 
New Y o rk  had pioneered the  establishm ent o f a state level a d m in is tra ­
t iv e  agency to deal w ith  employment d iscrim ina tion  in 1945.
As p a rt o f the C iv il R igh ts A c t, the  federa l governm ent began 
es tab lish ing  state a d v iso ry  commissions on c iv il r ig h ts . Each state 
w ith  such a commission was to  inves tiga te  and re p o rt to the  U .S . C iv il 
R igh ts Commission spec ific  cases o f d isc rim ina tion  w ith in  th e ir  s ta te .
In 1966, a t the  behest o f the  P res iden t, the  Montana A d v is o ry  Commis­
sion on U .S . C iv il R ights was estab lished. The a dv iso ry  commission 
conducted su rv e y s , hearings, and inves tiga tio ns  in o rd e r to  determ ine 
the ex ten t o f d isc rim ina tion  w ith in  Montana.
In add ition  to its  in ve s tig a tio n s , the  Montana A d v iso ry  Commission 
also reviewed human r ig h ts  laws from  o th e r sta tes. I t  was from  th is  
s tud y  th a t the  members o f the  Commission realized the inadequacy o f 
Montana's human r ig h ts  p ro tec tion  as i t  compared to the  p ro tec tion  
o ffe red  by  o th e r states to its  c itizens . The A d v iso ry  Commission 
realized th a t Montana had no e x is tin g  mechanism to handle com plaints 
o f d isc rim in a tio n . Complaints were scattered among numerous agencies 
and subsequen tly  not resolved fo r  lack o f in fo rm ation . Numerous 
cases w ent in to  the  co u rts . A fte r  1972, any cases dealing w ith  em ploy­
ment had to go to  the  regional Equal Employment O p p o rtu n ity  Commis­
sion (EEOC) o ffice  in D enver o r an EEOC in ve s tig a to r had to  come to 
Montana. In all s itu a tion s , the  process was cumbersome and expen­
sive.
In 1972, Montana o ffic ia ls  contacted the  EEOC to  inves tiga te  the 
p o s s ib ility  o f becoming a "706 agency" o r a co n tra c tin g  d e fe rra l agency 
o f the  EEOC. The term  "706 agency" re fe rs  to  th a t section o f the 
C iv il R igh ts  A c t which covers agencies who have con trac tua l agree­
ments w ith  the  EEOC. U nder th is  a rrangem ent, the  706 agency agrees 
to  inves tiga te  com plaints o f employment d isc rim ina tion  in areas covered 
by the  federa l law. The co n tra c ting  agency is then re im bursed at 
approx im ate ly  $350 pe r case.
The re p ly  o f the  EEOC was th a t the  e x is tin g  Montana law was not 
comparable in scope to T it le  V II o f the  C iv il R igh ts  A c t. With no 
enforcem ent mechanism to p ro v id e  a remedy fo r  a v io la tion  and its  
v ic tim  o th e r than the misdemeanor pena lty , the e x is tin g  law d id  not 
meet the  T it le  V II requ irem en t th a t the  co n tra c tin g  agency be able to 
p ro v ide  " re l ie f . "
With language borrow ed from several m idwestern s ta tes , the  
A d v iso ry  Commission began d ra ft in g  a b ill to  s treng th en  Montana's 
d isc rim ina tion  laws and p ro v id e  a mechanism fo r  the  m on ito ring  and 
enforcem ent o f those laws. In 1973 the  b ill was in trodu ced  in to  the 
43rd Leg is la tu re  by R epresenta tive  Polly Holmes (D -B ill in g s )  as House 
B ill 542. The b ill was e n title d  "A n A c t to  p re ve n t d isc rim ina tion  in 
employment, p ub lic  accommodations, education and real p ro p e rty  t ra n s ­
actions; to  estab lish  a Commission on Human R ig h ts ; to  au tho rize  
crea tion  o f local Commissions and to make un ifo rm  the  law w ith  re fe r ­
ence th e re to  and fo r  o th e r p u rpo se s ."
The Passage o f the B ill
The 43rd session o f the  Montana Leg is la tu re  was on several 
counts an unusual session. I t  was Montana's f i r s t  experience w ith  an 
annual session. I t  was also the  f i r s t  time since 1953 th a t one. p a rty  
(th e  Democrats) had con tro l o f both houses and the G overnor's  O ffice . 
A d d it io n a lly , and most s ig n if ic a n t ly , it  was the  f i r s t  leg is la tive  session 
a fte r  the  1972 state C onstitu tiona l C onvention. I t  was in th is  se ttin g  
th a t R epresenta tive  Holmes in troduced  the b ill to s treng then  Montana's
d iscrim ina tion  laws, estab lish  a p rocedure  fo r  the  enforcem ent o f the 
law, and a means o f m on itoring  th a t enforcem ent.
The b ill passed q u ic k ly  th ro u g h  the  House the f i r s t  session and 
was re tu rn e d  the  second session in a rev ised  and condensed fo rm . By 
the end o f the  second session, a g re a tly  s treng thened  human r ig h ts
b ill was passed having  moved easily th ro u g h  the House and Senate.
The concept o f a Human R ights A c t was new, and, as House
sponsor, Polly Holmes exp la ined , some members o f the Leg is la tu re
were, at least a t the  onset o f the  session, unaware o f the im plications
of the b ill th a t had slipped by them . Proponents o f a Human R ights
Commission had argued th a t i t  was necessary to  p rov ide  an o rd e r ly  
process fo r  hand ling  com plaints and to fu r th e r  c la r ify  the  meaning o f 
d isc rim ina tion  and e q ua lity  in Montana. F u rthe rm ore , they  po in ted  ou t 
th a t passing a new law would q u a lify  Montana fo r fu n d in g  from  
T itle  V II o f the  C iv il R igh ts  A c t, as amended, and re su lt in federa l 
assistance in fu n d in g  the  Commission. O the r proponents suggested 
th a t i f  Montana passed th is  Human R igh ts b il l ,  the  state would not
have to pass the Equal R igh ts  Amendment.
In a d d itio n , the human r ig h ts  b ill had unusual momentum th a t 
session. Since i t  was the  f i r s t  leg is la tive  session fo llow ing  the  C on s ti­
tu tio n a l C onven tion , numerous b ills  re su lt in g  from the new C on s titu tio n
were being in troduced  and passed. R id ing  the  tide  o f the C o n s titu ­
tional C onven tion , the b ill sponsors argued th a t the  C o n s titu tio n 's
equal p ro tec tion  clause necessitated th a t a method o f p ro v id in g  th a t
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p ro tection  be estab lished. I t  is in th is  respect th a t the un ique
se tting  o f the  43rd Leg is la tu re  played its  b igges t role in the  passage 
of the Human R igh ts A c t.
Establishm ent o f the  Human R igh ts Commission (H RC )
T h ro u gh o u t the  leg is la tive  process, the emphasis o f the  debates 
on the human r ig h ts  b ill were p r im a rily  over the areas o f d isc rim in a ­
tion to be covered . L it t le  debate o r immediate considera tion  was g iven 
to the actual s tru c tu re  and function  o f the commission the b ill was to 
es tab lish . The process by which the  commission would handle com­
p la in ts  and its  powers to do so were seldom discussed d u r in g  the 
sessions. The fin a l b ill designated the Commission as a q u as i- ju d ic ia l 
board which was to be attached to the Departm ent o f Labor and In d u s ­
t r y  fo r adm in is tra tive  purposes o n ly . Q u a s i- ju d ic ia l, according to 
Montana law, means an a d ju d ica to ry  func tion  th a t is exercised by an
agency, in vo lv in g  the  exercise o f judgm ent and d isc re tion  in making
3
determ inations in co n tro ve rs ie s . If  an agency is attached fo r  adm in­
is tra tiv e  purposes o n ly , the  departm ent to which the agency is a t­
tached d ire c ts  and superv ises the  budge t and re co rd ke e p in g , subm its 
the  agency's budge t w ith  the  departm ent budge t, collects all revenues 
fo r the agency, and p rov ides a s ta ff fo r  the  agency. The agency
w ith in  the departm ent fu n c tio n s  independently  though w itho u t formal
4con tro l o r approva l o f the p rin c ip a l departm ent.
S h o rtly  a fte r  the establishm ent o f the  agency a problem arose, 
which was not unexpected by the d ra fte rs  o f the o rig in a l b il l .  The 
problem invo lved  the re la tionsh ip  o f the HRC to  the  Departm ent o f 
Labor and In d u s try . As ju s t described the  HRC, as a q u a s i- jud ic ia l
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agency, was attached fo r  a dm in is tra tive  purposes o n ly  to  the  D epa rt­
ment o f Labor and In d u s try  (D L I) .  A cco rd ing  to the o rig in a l Bureau 
C hief o f the  Human R ights s ta ff ,  the re  were w idespread in te rp re ta tio n s  
o f the  degree o f in fluence  in the cases and policies o f the HRC th a t 
the attached fo r  adm in is tra tive  purposes s ta tus  could p ro d u ce .^  The 
p rope r ro le o f the  HRC and the  Departm ent o f Labor and In d u s try  in 
se tting  po licy  and d ire c tin g  the  s ta ff was the  prim e source o f c o n flic t. 
The Commissioner o f Labor wanted the  Commission to act s im ply as a 
review  board fo r  the  s ta ff decis ions. In c o n tra s t, the  Commission had 
an tic ipa ted  ta k in g  a much more active  role in se tting  po licy  and su p e r­
v is in g  w hat th e y  considered th e ir  s ta ff.
The clash o f in te rp re ta tio n s  culm inated w ith in  a few months o f the  
estab lishm ent o f the  o rgan iza tion  by the  f i r in g  o f the Bureau C h ie f o f 
the  Human R igh ts  Bureau by the Commissioner o f Labor and In d u s try . 
The Human R igh ts  Commission was com pletely unaware o f the  decision 
p r io r  to  its  occu rrence . C onsequen tly , the  Commission fe lt  th e ir
a u th o rity  as a Commission had been th w a rte d . Numerous such in c i­
dents continued to o ccu r. The language o f the  law could not c la r ify  
the  s itu a tion .
The clash o f in te rp re ta tio n s  o f a Commission role in an a d m in is tra ­
t iv e ly  attached agency became appa ren t. W ithin a few months o f the 
crea tion  o f the  agency the  G overnor's  O ffice  requested th a t a b ill be 
d ra fte d  to  p ro v id e  the  agency w ill fu ll ope ra ting  autonomy. A cco rd ing  
to  the  a tto rn e y  th a t d ra fte d  the  b i l l ,  the G overnor's  O ffice  had re a l­
ized th a t the  Commission had been created w ith o u t s u ff ic ie n t powers to
6do the  job i t  was estab lished to  do. Once the  autonomy b ill was
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d ra fte d , the  G overnor's  O ffice  sought ou t and en lis ted  the  sponsorsh ip  
o f several le g is la to rs .
The Amendments to  the B ill
The sponsors and su p po rte rs  o f the  b ill to  amend the  1974 Human 
R ights A c t in tended to  a llev ia te  what th e y  perce ived  as an in h e re n t 
co n flic t o f in te re s t. The HRC, they  fe l t ,  must by  its  na tu re  be fre e  
to  inves tiga te  com plaints o f d isc rim ina tion  aga inst state agencies. 
They questioned w he the r th is  freedom was possib le g iven the  adm in is­
tra t iv e  role o f the  Departm ent o f Labor and In d u s try  in HRC a ffa irs . 
Since the  m a jo rity  o f the  com plaints against the  sta te  were employment 
re la ted , the  Departm ent o f Labor and In d u s try  was thus  in v o lv e d .' I t  
seemed clear th a t s ta ff in g  and budge t a u th o r ity  should not s tay w ith  
the  D epartm ent o f Labor and In d u s try  fo r  fe a r o f a possible c o n flic t o f 
in te re s t. F u r th e r , because any departm ent o f sta te  governm ent m igh t 
be sub ject to a com plaint o f d isc rim in a tio n , the  po ten tia l fo r  a c o n flic t 
o f in te re s t could e x is t in  w h ichever departm ent the  HRC was located. 
On th is  basis, the  b ill sponsors' f i r s t  goal was to  remove the  HRC 
from  the  Departm ent o f Labor and In d u s try . In doing so, th e ir  
second goal was to  move the  HRC to  a location as fa r  as possible from  
po litica l in fluence .
Seeking to minimize po ten tia l c o n flic t o f in te re s t s itu a tion s , the  
b ill sponsors f i r s t  sought to  place the  agency in  the  Departm ent o f 
Justice  and la te r in the  Departm ent o f In te rgove rnm en ta l Relations. 
Both departm ents re jected the  proposed associa tion, no t w an ting  to  
have such a p o te n tia lly  co n tro ve rs ia l program  in its  m idst. I t  was
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then decided to leave the  HRC w ith in  the Departm ent o f Labor and 
In d u s try , b u t to seek fu ll opera ting  autonomy fo r  it .
D u ring  the hearings on the  question o f autonomy, the  issue was 
argued on gene ra lly  two counts . A rep resen ta tive  o f the G overnor's  
O ffice  argued fo r  the  need o f autonomy fo r the  HRC in o rd e r to o p e r­
ate e ffe c tiv e ly  in c a rry in g  ou t the in te n t o f the  law o f p re ve n tin g  and 
e lim ina ting  d isc rim ina tio n . O pponents, on the  o th e r hand, argued th a t 
th is  would create an absence o f the  tra d itio n a l check and balance 
system th a t governed o th e r Montana agencies. U nder the Executive  
Reorganization A c t adopted in 1971, each o f the  u n its  w ith in  the 20 
p rin c ip a l departm ents are to be d ire c t ly  accountable to  th e  head o f a 
departm ent. Heads o f the  departm ents are then e ith e r d ire c t ly  ac­
countable to the  G overnor o r accountable to the  pub lic  th ro u g h  e lec­
t io n .^  Full opera ting  autonomy would allow the  HRC to be ou ts ide  of 
the d ire c t acco un tab ility  to the  Commissioner o f Labor and In d u s try .
What even tua lly  passed was a b ill (HB 602) p ro v id in g  the  HRC 
w ith  a location w ith in  the  Departm ent o f Labor and In d u s try , b u t w ith  
c le a rly  spelled ou t ope ra ting  autonomy. Under HB 602, the  HRC was 
au thorized  to h ire  its  own s ta ff ,  seek and receive p r iva te  and federal 
fu n d s  in its  own name, and make all po licy  decisions concern ing  its  
b udge t. The on ly  rem ain ing attachm ent to the Departm ent o f Labor 
and In d u s try  was o f a housekeeping na tu re  ( e .g . ,  sharing  accounting 
se rv ice s ). U nder HB 602, the • Human R ights Bureau became the  
Human R ights D iv is ion (H R D ).
Also o f s ign ificance  fo r  the  HRC in the 44th Leg is la tu re  were two 
add itiona l b ills  th a t cons ide rab ly  s treng thened  the HRC. The f i r s t  b ill
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(HB 633) gene ra lly  revised and delineated in more deta il the  laws 
re la ting  to  d isc rim ina tion  and gave ru le  m aking powers to the  Commis­
sion .
Also d u rin g  the 44th session, a second b ill (HB 8) e n title d  the  
"Governm ental Code o f Fair P ractices" was in tro d u ce d . The purpose 
o f the Code was to assure th a t the human r ig h ts  im plication o f any 
governm ental decision o r a c tiv ity  would be considered and th a t all 
governm ental a c tiv it ie s  a t both the state and local level would be 
ca rrie d  ou t in a way which assured p ro tec tion  from  d isc rim in a to ry  
purposes o r im pact. The Act covered such governm ental a c tiv it ie s  as 
employment, d e liv e ry  o f serv ices, d is tr ib u tio n  of fu n d s , licen s ing , 
re g u la tio n , and le ttin g  o f co n trac ts . The HRC was charged w ith  the  
re sp o n s ib ility  o f assu ring  th a t the sta te and local governm ental agen­
cies meet th e ir  resp on s ib ilitie s  under the Code o f Fair P ractices, a 
task in vo lv in g  both education and enforcem ent e ffo r ts . U n fo r tu n a te ly , 
the new re sp ons ib ilities  g iven to the  HRC were never funded . Conse­
q u e n tly , the  law has not been s tr ic t ly  en fo rced .
By the  end o f the 44th leg is la tive  session, a fte r th ree  sessions o f 
b ills , amendments and c lass ifica tions , the  enab ling  leg is la tion  had been 
passed and the Human R igh ts Commission estab lished.
Leg is la tive  In te n t: 43rd Session
Thus fa r ,  i t  had been established th a t the fun c tio n  o f the HRC 
was to be q u a s i- ju d ic ia l. The enabling leg is la tion  established th is  ro le
and the  record  shows no leg is la tive  debate ove r making the  Commission
8a n y th in g  o the r than q u a s i- ju d ic ia l. T he re  was, however, co n tro ve rsy
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and debate ove r the question o f independence fo r  the  HRC. The
in itia l leg is la tion  implied th a t the  HRC would be sem i-independent since 
it  was located w ith in  the  Departm ent o f Labor and In d u s try  fo r  adm in is­
tra t iv e  purposes o n ly . Th is  raises two questions th a t w ill be ad­
dressed: w hy was the  HRC placed in the  Labor Departm ent in the
f i r s t  place and, secondly, w hy was it  attached in the  fash ion i t  was?
A ccord ing  to  the language o f the  Executive R eorganization A c t,
all executive  and a dm in is tra tive  o ffice s , boards, bureaus, commissions,
and agencies have to be allocated among one o f 20 p rin c ip a l d e p a rt-
9
ments. T h e re fo re , to comply w ith  the  law, the  HRC had to be lo­
cated w ith in  one o f these departm ents. W ith in state governm ent the re  
are 15 o th e r boards and commissions w ith  q u a s i- ju d ic ia l powers. Each 
is located in a departm ent most o rien ta ted  tow ards its  concerns; fo r  
example, the Board o f M ilk C ontro l in the  Departm ent o f Business
R egulation ; the Board o f Investm ents in the Departm ent o f A d m in is tra ­
t io n . Since a m a jo rity  o f HRC cases deal w ith  employment re lated 
issues, the  Labor Departm ent seemed a logical host agency fo r  the 
HRC. F u rthe rm ore , the  m a jo rity  o f Human R ights Agencies in o the r
sta tes, i f  not a separate departm ent, are located w ith in  a labor d e p a rt-
4-  10 ment.
Aside from  the  employment re la ted focus o f the  HRC, th e re  are 
also po litica l cons idera tions th a t help exp la in  the HRC's presence in 
the  Departm ent o f Labor and In d u s try . One o f the o rig in a l d ra fte rs  o f 
the  leg is la tion  claims th a t the HRC was placed in Labor and in d u s try  
as a compromise w ith  the b ill 's  opponents. In o rd e r to  g a the r s u f f i ­
c ien t su p po rt fo r  the  establishm ent o f a HRC, the agency had to  be
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11placed in Labor and In d u s try . The placement o f the agency w ith in  
the Departm ent o f Labor and In d u s try , it  was claimed, was a move to 
insure  th a t opponents o f the Human R ights A c t, which were p r im a r ily  
labor un ions, would be able to  closely m onitor the a c tiv it ie s  o f the 
Commission. With shared in te re s t in labor concerns and alleged p o li t i­
cal ties to  the Departm ent o f Labor and In d u s try , the  b il l 's  opponents
could poss ib ly  in fluence the Departm ent o f Labor and In d u s try 's  adm in-
12is tra tiv e  con tro l over the  Commission. These two fa c to rs , the  re ­
quirem ents o f the Executive R eorganization act, and po litica l cons ide ra ­
tions, o ffe r  explanation fo r  the HRC's o rig in a l presence in the  D e p a rt­
ment o f Labor and In d u s try .
The second question th a t must be raised is w hy the HRC was 
attached fo r  a d m in is tra tive  purposes on ly  to the D epartm ent. The
decision to do so was based on the ra tiona le  established in the  Execu-
13tive  Reorganization A c t. W ithin th is  A c t, boards and commissions 
can be attached in one o f fo u r  ways. F irs t,  the board could e x is t as 
a re g u la r p a rt o f the  D epartm ent, as the Board o f Health and E n v iro n ­
mental Sciences w ith in  the Departm ent o f Health and Environm ental 
Sciences. An a lte rn a tive  to th is  is th a t the board could be attached 
fo r  adm in is tra tive  purposes on ly  to the  D e p a rtm e n t--g ra n tin g  a degree 
o f independence, ye t attached in the ways discussed e a rlie r. A th ird  
method is fo r  the board s im ply to be its  own depa rtm en t--as  is the  
Public Service Commission. The fo u rth  option is fo r  a board to be a 
tem porary a d v iso ry  board.
O f the 15 q u as i-ju d ic ia l boards w ith in  state governm ent, 13 are 
attached to th e ir  departm ent fo r  a dm in is tra tive  purposes o n ly . Two
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are located w ith in  the  departm ents. On th is  basis, i t  can be d e te r­
mined th a t precedence was a dec id ing  fa c to r in  the  decision to  allocate
the  HRC to  the  Departm ent o f Labor and In d u s try . Aside from  being 
the  head o f its  own departm ent, th is  option gave the  HRC the g rea tes t 
possible degree o f independence.
There are , o f course , exceptions to how boards and commissions
are a ttached. P re se n tly , seven ou t o f n ea rly  seventy boards and
commissions are not e xa c tly  w ith in  the  confines o f the  fo u r  methods. 
An example is the  Board o f Pardons which is attached to  the  D epa rt­
ment o f In s t itu t io n s , b u t has the  exception o f being able to h ire  its  
own s ta ff . A second example is the Board o f Oil and Gas C onservation 
which is attached to  the  Departm ent o f N atura l Resources and Con­
se rva tio n , b u t can h ire  its  own s ta ff and p re sc rib e  th e ir  salaries and 
du ties . (See A ppend ix  A fo r  a complete lis t in g  and location fo r  all the 
boards and com m issions.)
Leg is la tive  In te n t: 44th Session
The 43rd leg is la tive  session established the  HRC and designated i t  
a q u a s i- ju d ic ia l board . As described e a r lie r , problems arose w ith  th a t 
designation and resu lted  in the  g ra n tin g  o f autonomy in the  44th 
session. The crea tion  o f a s tru c tu re  fo r  the  HRC unique to Montana 
state governm ent was the most s ig n ific a n t element o f the  autonomy b ill 
and perhaps the  most d ire c t ind ica tion  o f the  leg is la tive  in te n t. O f 
the  ne a rly  70 e x is tin g  boards and commissions w ith in  the  s ta te , the 
HRC is the  on ly  q u a s i- ju d ic ia l commission to  be g ran ted  fu ll opera ting  
autonomy. With the  passage o f HB 602, the  HRC was exempted from
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the  p rov is ions  o f Montana law th a t describe an a d m in is tra tive ly  a t­
tached agency. The closest th a t any o f the  o th e r boards and com­
missions come to th is  (aside from  the  Board o f L ivestock and the  
Public Serv ice Commission which hre  the  heads o f th e ir  departm en ts) is 
the  a b il ity  o f seven boards to  h ire  th e ir  own s ta ffs .
The Human R igh ts A c t was amended in the  44th session to  g ra n t 
the  HRC special s ta tus w ith in  state governm ent. No o th e r board had 
been g ran ted  such s ta tus , n o r, as d iscussed e a rlie r, had the  Execu­
t iv e  O ffice  supported  such an exception to  the  Executive Reorganiza­
tion  A c t. The problems w ith  HRC experienced w ith o u t autonomy 
d u r in g  its  f i r s t  few months o f operation had demanded a so lu tion . I t  
was at th is  p o in t th a t both the  leg is la tu re  and the  Executive  O ffice  
supported  the  g rea tes t possible degree o f independence fo r  the  Com­
m ission.
By 1975 the  Human R ights Commission had se ttled  in to  its  basic 
legal fram ew ork. Legis lation had been passed c rea ting  the  Commission 
and g ra n tin g  i t  a u th o r ity  in 1974, and a session la te r new leg is la tion  
had c la r if ie d , amended, and s treng thened  th a t a u th o r ity . The task 
now was fo r  the Commission to  estab lish  its  ro le in the  e lim ination o f 
d isc rim ina tion  and its  place in Montana sta te  governm ent.
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CHAPTER ONE FOOTNOTES
1
Phone in te rv ie w  w ith  R epresentative Polly Holmes, 6-9-80.
2
A rtic le  I I ,  Section 4 o f the  Montana C o n s titu tio n . T h a t section, in 
p a r t ,  p ro v ides :
"N e ith e r the  sta te no r any person, f irm , co rp o ra tio n , o r 
in s t itu tio n  shall d isc rim ina te  against any person in the  e x e r­
cise o f h is c iv il o r po litica l r ig h ts  on account o f race, co lo r, 
sex, c u ltu re , social o r ig in  o r co nd ition , o r p o litica l o r re lig ­
ious ideas ."
"T he  in te n tion  o f the  delegates to the  C onstitu tiona l Conven­
tion  in ap p ro v in g  th is  language was to  p ro v id e  'an impetus 
fo r  the  e rad ica tion  o f p ub lic  and p r iv a te  d isc rim ina tio n . . . ' 
(C on s titu tio n a l Convention Proceedings on page 5059).
3MCA Section 2-15-124 (1979).
4MCA Section 2-15-121 (1979).
5
Phone in te rv ie w  w ith  K athy McGee, 6-9-80.
C
In te rv ie w  w ith  Rosemary Z ion , 8-14-80.
^MCA Section 2-15-101 (1979), A rtic le  V I, Section 7 o f the  Montana 
C o n s titu t io n .
Q
To estab lish  th is , all leg is la tive  records o r  the  o rig in a l b ill were 
examined. A d d it io n a lly , R epresentative Holmes, Senator Tom Towe, 
and Jerome Cate o f the  State A d v is o ry  Commission on C iv il R igh ts  
confirm ed the  lack o f debate over the  m a tte r.
9MCA Section 2-15-124 (1979).
10 In te rv ie w  w ith  Ray B row n , May 14, 1980.
11 R epresenta tive  Barb Bennetts in testim ony be fore  the  Senate 
J u d ic ia ry  Committee, 2-21-75.
12Phone in te rv ie w  w ith  Senator Tom Towe, 6-13-80. Phone In te rv ie w  
w ith  Jerome Cate 6-10-80.
13MCA 2-15-101 (1979).
- 18-
T A K IN G  ON AN ID E N T IT Y
The enabling leg is la tion  fo r  the  Human R igh ts Commission became 
e ffe c tive  Ju ly  1, 1974. Five Commissioners were appo in ted by the
G overnor and a s ta ff was h ire d . The f i r s t  o rd e r o f business and 
consuming task  o f the  Commissioners was to acqua in t themselves w ith  
the  new Human R igh ts A c t and its  re la tio nsh ip  to  the  Equal O p p o rtu ­
n ity  A c t o f the  federa l governm ent.
In the m idst o f fa m ilia riz in g  themselves w ith  the  laws th e y  were to 
adm in is te r, the  Commissioners were also invo lved  in de legating  tasks 
and resp on s ib ilitie s  to th e ir  s ta ff . The s ta ff ,  then  known as the 
Human R igh ts Bureau and la te r as the  D iv is io n , was delegated respon­
s ib ilit ie s  fo r  in ve s tig a tin g  com plaints o f d isc rim ina tio n , p resen ting  
cases before the  Commission, and acting  fo r  the  Commission to  im ple­
ment the  p o licy  o f the  state aga inst d isc rim in a tio n . E ven tua lly  adm in is­
tra t iv e  ru les  were estab lished, precedents se t, and rou tines  developed 
from  which an id e n tity  fo r  the  HRC evo lved .
In o rd e r to fam ilia rize  th e  reader w ith  the  opera tions and p roce ­
dures estab lished by  the  HRC, th e  fo u r  broad fu n c tio n s  assigned to
i
the  Commission w ill be d iscussed b r ie f ly .  These fu n c tio n s  as estab­
lished by leg is la tion  are:
--R ece ive , in ve s tig a te , conc ilia te , and, when necessary, hold hear­
ings and issue o rd e rs  on d iscrim ina tion  com plaints.
-- Is s u e  de c la ra to ry  ru lin g s  which c la r ify  the  coverage o f the  Human 
R ights A c t;
--D eve lop  p u b lic  education program s to help p re ve n t v io la tions  
th ro u g h  ignorance o f the  law; and
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--A d m in is te r the  Fa ir Practices A c t th ro u g h  enforcem ent and educa­
tion  program s fo r  sta te  and local governm ent agencies, and re ­
ceive com plaints o f v io la tions o f the act.
D iscrim ina tion  Complaints
The Human R igh ts  A c t d ire c ts  the  Commission to  enforce the 
a n ti-d isc rim in a tio n  p rov is ions  o f the  act. In the course o f fo u r  leg is ­
la tive  sessions, the  act had been amended to  cover nearly  e ve ry  form  
o f d isc rim ina tio n . A ny person claim ing to  be aggrieved by a d isc rim ­
in a to ry  p rac tice  may f ile  a com plaint w ith  the  Commission. In a d d itio n , 
any pe rson , agency, o r o rgan iza tion  may f ile  a com plaint on beha lf o f 
a person claimed to  be aggrieved . The f i r s t  tab le  ide n tifie s  those 
areas in w hich a person may f ile  a com pla int. Employment, w ith  
79.7 pe rcen t o f the  cases, represen ts  the  most common area o f d is c rim ­
ina tion  .
TABLE ONE: AREAS OF DISCRIMINATION
PERCENT
OF
CASES
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AREAS
SOURCE: Sunset Review of the Commission for Human 
Rights. Office of Legislative Auditor.
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The HRC processes cases b ro u g h t before i t  on the  basis o f sev­
eral alleged causes o f d isc rim ina tio n . Table Two shows the  seven p r i ­
m ary causes o f d isc rim ina tion  w ith  the  a llegation o f sex d iscrim ina tion  
c o n s titu tin g  45 pe rcen t o f the  cases.
TABLE TWO 
CAUSES OF DISCRIMINATION
PERCENT
OF
CASES
50
45.0
rH
15.9 rH
14.0 •H
•H 11.7
oo
CAUSES
SOURCE: Sunset Review of the Commission for Human Rights
Office of Legislative Auditor.
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The actual com plaint process begins w ith  an in take  p rocedu re . 
A t th is  s tage ; a s ta ff person answers ve rba l o r w ritte n  requests fo r  
in fo rm ation  on d isc rim in a to ry  p rac tices . I f  the com plaint appears well 
founded, the  person is mailed a p re lim in a ry  in q u iry  fo rm .
On the  basis o f the in form ation re tu rn e d  by the com pla inant, a 
determ ination is made by the  s ta ff w he ther a formal com plaint should 
be d ra fte d . I t  is th is  stage o f the process th a t determ ines the num ber 
o f cases a c tua lly  filed  w ith  the Commission. For example, a lthough 
approx im ate ly  2,000 in q u ir ie s  were processed fo r  fiscal year 1979-80, 
on ly  240 o f those resu lted  in formal com plaints being file d .
Once i t  has been determ ined th a t a com plaint establishes a prima 
facie case of d isc rim ina tion , a formal com pla int is f i le d . A t th is  p o in t, 
the  in ve s tig a tive  stage o f the process beg ins. Cases are assigned to 
s ta ff in ve s tig a to rs  who c a rry  ou t the com plaint in ve s tig a tio n , p r im a rily  
by  te lephone and use o f correspondence. In ve s tig a tive  powers g ran ted  
to the  s ta ff inc lude the  power to subpoena w itnesses, take the  te s t i­
mony o f a person under oa th , adm in iste r oaths, and re q u ire  the p ro ­
duction  o f tang ib le  evidence re la tin g  to the  case.
When the  inves tiga tion  is complete, the process o f reso lv in g  the 
com plaint begins. The f i r s t  a ttem pt to reso lve the com plaint is made 
in a fa c t- f in d in g  conference. A t th is  stage both pa rties  m u tua lly  
agree to meet in conference to resolve the com plaint in fo rm a lly . A 
s ta ff members acts as m ediator and attem pts to negotiate a n o -fa u lt 
se ttlem ent. I f  no settlem ent can be reached, the in v e s tig a to r w ill 
analyze the  in fo rm ation  and draft, a fin d in g  th a t the re  is o r is not
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reasonable cause to c re d it the  a llegations o f the  com pla int. The d iv i ­
sion a tto rn e y  and the  a d m in is tra to r must concur in a fin d in g  o f reason­
able cause before i t  becomes e ffe c tive .
I f  a f in d in g  o f no cause is made by the  s ta ff ,  then notice is 
g iven to  all p a rtie s . C harg ing  parties can appeal th a t decision before  
the  adm in is tra to r and, i f  necessary, before the  Commission. A ll no­
cause fin d in g s  must be a ffirm ed  by the  Commission.
In the  case o f a f in d in g  o f reasonable cause, the  s ta ff attem pts to  
obta in  a formal conc ilia tion  agreement between the two pa rtie s . Once 
confirm ed by the  Commission, the  concilia tion  agreement becomes b in d ­
in g . I f  a t th is  stage i t  appears a concilia ted settlem ent is not reason­
ab ly  possib le, the  case is re fe rre d  to the  Commission fo r  hearing .
G enerally the  contested case hearings are heard before a hearing  
exam iner. The ro le  o f the hearing  exam iner is to  hear testim ony by 
all pa rties  and co llec t all ta n g ib le  evidence. A t the conclusion o f the 
h ea rin g , the hearing  exam iner w ill w r ite  a proposed o rd e r, inc lud ing  
f in d in g s  o f fa c t and conclusions o f law. A ll o f the  persons affected by  
the  proposed o rd e r have an o p p o rtu n ity  to  f i le  exceptions, p resen t 
b r ie fs , and to make oral argum ents before the Commission.
A fte r  rev iew ing  the  hearing  exam iner's proposed o rd e r and any 
add itiona l in fo rm ation  supp lied  by the  p a rtie s , the  Commission issues a 
fin a l decision. I f  the  o rd e r does not dism iss the  com pla int, the  Com­
mission may re q u ire  measures to  co rre c t the  d isc rim in a to ry  p rac tice , 
p resc rib e  cond itions o f the respondent's  fu tu re  conduct a n d /o r re q u ire  
a re p o rt on the  manner o f compliance. In some cases backpay may be
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awarded, b u t not payment o f p u n itive  damages. E ithe r p a r ty  can 
appeal th e  Commission's fina l o rd e r to d is t r ic t  c o u rt.
The vas t m a jo rity  o f cases never reach the hearing  stage. Since 
the  creation o f the  Commission, on ly 31 o f the  1,001 closed cases have 
gone th ro u g h  a he arin g . The fo llow ing  tab le  p o rtra ys  th a t the  pe rcen t 
o f inform al and concilia ted settlements have been increasing  since 1976. 
Th is increase is p a rtia lly  due to more emphasis being placed on those 
types  o f se ttlem ents, which are both more tim e ly  and less co s tly .
TABLE THREE 
PERCENT OF CASES RECEIVING CONCILIATED OR 
INFORMAL SETTLEMENTS FOR FISCAL YEARS 
1974-75 TO 1979-80
PERCENT
OF
CLOSED
CASES
50
4 3 . a
40
34.1
30 24.24.5
20 16.8 15. Q
10
1974-75 1975-76 1976-77 1977-78 1978-79 1979-80
FISCAL YEAR
SOURCE: Sunset Review of the Commission for Human Rights
Office of Legislative Auditor.
The increase in inform al and concilia ted settlem ents has also 
co n tr ib u te d  to  a reduction  in the average cost per completed case as 
shown in the  fo llow ing  tab le .
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TABLE FOUR 
AVERAGE COST PER COMPLETED CASE
FOR FISCAL YEARS 1974-75 TO 1979-80
Average Cost/
Fiscal Year Expenditures Cases Completed Completed Case
1974-75 $ 67,123 51 $1,316
1975-76 136,815* 87 1,573
1976-77 181,760* 136 1,336
1977-78 194,536** 268 726
1978-79 213,384* 211 1,011
1979-80 173,734 248 701
* Includes CETA funds.
**Division had 4 VISTA personnel at no cost.
SOURCE: Sunset Review of the Human Rights Commission, Office of
Legislative Auditor, 1980.
The rem ainder o f cases not resolved by hearing , in form al o r 
concilia ted settlem ent are e ith e r closed fo r  lack o f ju r is d ic t io n , w ith ­
drawn by  the  com pla inant, a d m in is tra tive ly  closed, re fe rre d  to  the 
EEOC, o r found to  be "no cause" cases. Table Five summarizes the  
s ta tus o f the  HRC caseload.
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TABLE FIVE
SUMMARY OF STATUS OF HRC CASES
Case Status 1974-75 1975-76 1976-77 1977-78 1978-79 1979-i
Cases Opened 102 202 252 308 264 240
Total Cases of 
FY Closed as 
of 3/31/80
101 185 221 247 132 98
Cases Completed 
in Each Fiscal 
Year
51 87 136 268 211 248
No Jurisdiction 12 4 21 31 8 6
Withdrawn With 
Settlement 0 1 0 12 8 4
Withdrawn 12 22 30 28 9 5
Administrative
Closure 9 41 62 56 9 1
No Cause 50 65 55 66 56 14
Conciliated 17 43 33 47 37 22
Commission
Decision 1 7 17 3 1 0
Pending 1 17 31 61 132 137
SOURCE: HRC Case Status Report,
D ecla ra to ry  R ulings
The second fu n c tio n  o f the  Commission is to issue d e c la ra to ry  
ru lin g s . A p a rty  may p e titio n  fo r  a ru lin g  on the  a p p lic a b ility  o f a 
s ta tu te  o r regu la tion  to  the  a ffected person 's a c t iv ity  o r proposed 
a c t iv ity .  G enera lly , the  p e tit io n e r is seeking an exemption from  one
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or more o f the  p rov is ions  which p ro h ib it d isc rim in a to ry  p ra c tices . A 
hearing  s im ila r to  a contested case hearing  is held by  the  Commission
p r io r  to the issuance o f its  ru lin g . To date , the  Commission has
issued fo u r  d e c la ra to ry  ru lin g s .
Education and O utreach Programs
In an a ttem pt to  in form  Montana c itizens o f the  e x is tin g  c iv il
r ig h ts  laws and Commission a c tiv it ie s , an education and outreach 
program  was developed on a lim ited basis by the Commission. The
program  is ca rrie d  ou t th ro u g h  p u b lic  serv ice  announcements, 
speeches, w orkshops, and sem inars. In a d d itio n , a Business R igh ts 
ho tline  was in s titu te d  so th a t employers can call the  s ta ff requesting  
in fo rm ation  on d isc rim in a to ry  employment p rac tices .
Governmental Code o f Fair Practices A c t
As mentioned e a r lie r , the  Code o f Fa ir Practices was passed in 
1975. T h is  act re q u ire d  the  Commission to :
- -A d o p t regu la tions fo r  inc lus ion  in the  A d m in is tra tive  Rules o f 
Montana;
--D eve lop  program s fo r  the  purpose o f broaden ing the base o f job 
re c ru itm e n t by  governm ental agencies;
--P ro v id e  enforcem ent and educational program s fo r  state and local 
governm ental agencies; and
--P rocess com plaints o f v io la tions o f th is  act.
The A c t was never funded and, consequen tly , the Commission has 
completed minimal w ork  in th is  area.
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By pe rfo rm ing  these fu n c tio n s , the  HRC established a po litica l 
and p rac tica l id e n tity  fo r  its e lf .  C lien te l g ro u p s , state o ffic ia ls , 
leg is la to rs , business people, federa l o ffic ia ls , and taxp aye rs  each held 
perceptions o f the  HRC and the w ork  th e y  were do ing . Y e t those 
pe rcep tions , by  the  v e ry  na tu re  o f the  g roups ho ld ing  them , va ried  
trem endously . Some c lien te l groups were v iew ing  the  HRC as an 
advocate and p ro te c to r o f v ita l human r ig h ts . O ther g roups were 
fee ling  pe rsecu ted , annoyed, and fru s tra te d  by  its  presence. N ever­
the less, an id e n tity  had been es tab lished--es tab lished  to  the p o in t th a t 
the  HRC could no t become a po litica l ta rg e t. The fu ll im plication o f 
having  a human r ig h ts  o rgan iza tion  w ith in  sta te governm ent, im pacting 
both the  p r iv a te  and pub lic  secto r, was by  1978 being rea lized. 
O rig ina l leg is la tive  and a d m in is tra tive  decisions about the  location , 
o rgan iza tion , and a u th o r ity  o f the  HRC were be ing questioned. Those 
questions produced a year o f co n tro ve rsy  fo r  the  HRC.
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CHAPTER TWO FOOTNOTES
-)
In form ation in th is  section is taken from  the Sunset Review o f the 
Commission fo r  Human R ig h ts , a R eport to  the  Leg is la tu re  by the 
O ffice  o f the  Leg is la tive  A u d ito r , September 1980.
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THE POLITICS OF THE BUDGETARY PROCESS
"T he  b u d g e t,"  states Aaron W ildavsky in The Po litics o f the  
B u d ge ta ry  Process, "lies at the  heart o f the  po litica l p ro cess ." A p ­
pearing  w ith in  i t ,  he contends, " lie  the v ic to rie s  and de fea ts , the
compromises and the  ba rga ins, the  re a lity  o f agreement and the  sphere
1
of c o n flic t o f the  ro le  o f governm ent in ou r so c ie ty ."
With few exceptions, the  budg e ta ry  process o f Montana is s im i­
la r ly  a tool used by Montana p o litic ian s . With th a t tool agencies live  
o r d ie , are shaped o r re fin e d , d is to rte d  o r devasta ted. In the  sp rin g  
o f 1978, the  HRC entered the budge t process fo r the 1980-81 b ie n ­
n ium . T h a t process proved to be a trem endous challenge to the  young 
agency. The budget process was to  produce a year of co n tro ve rsy  
th a t th ru s t  the  agency in to  the p o litica l arena. In o rd e r to  u n d e r­
stand what produced the co n tro ve rsy  th a t called in to  question the 
location and a u th o r ity  o f the agency, the  1978-79 HRC budge t process 
w ill be examined.
In the B eginn ing
The fo llow ing is an exce rp t from  G overnor Judge's State o f the 
State address in F eb rua ry  1978:
The Montana Human R ights Commission has worked d il ig e n tly  
to  insu re  th a t equal o p p o rtu n ity  becomes a re a lity . I w ill 
continue to w ork toward th a t goal. In state governm ent, I 
am committed to  immediate measurable p rogress in increasing 
the  num ber o f women, m in o rity  and handicapped in the 
s ta te 's  most desirab le  jobs.
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A d d it io n a lly , the  1978 Democratic P a rty  P latform  inc luded :
The Montana Human R igh ts A c t was passed to  assure Mon­
tanans th a t the  r ig h t  to  be fre e  from  d iscrim ina tion  is a c iv il 
r ig h t .  The Democratic P a rty  rea ffirm s  its  su p p o rt o f the  
Human R igh ts  A c t and urges the 1979 leg is la tu re  to  p rov id e  
adequate fu n d in g  fo r  the  adm in is tra tion  o f the  A c t . . . .
We commend and fu r th e r  su p po rt the  Human R igh ts D iv is ion 
in its  e ffo r t  to  d iscourage d isc rim ina tion .
To even the  casual o b se rve r, the  su p p o rt o f the  G overnor and the 
D em ocrat-contro lled  leg is la tu re  was e v id e n t. For the  HRC, the  mes­
sages were a good note on which to begin p repa ra tion  fo r  the  Execu­
tiv e  P lanning Process (E P P ). For fo u r  m onths, the  G overnor's  O ffice  
o f Budget and Program P lanning (OBPP) would meet re g u la r ly  w ith  the 
HRC in the  p re lim in a ry  p lann ing  stages o f the  budge t process. By 
the  time the process was completed, both the  agency and the  budget 
o ffice  would have a rr iv e d  at mutual unde rs tand ings  o f what would be 
considered fo r  inc lus ion  on the  fin a l budge t docum ent.
W ithin a few months o f the  G overnor's  address, the  Executive 
P lanning Process was complete. The G overnor had placed "h ig h  p r io r ­
i ty "  on the  add ition  o f two more s ta ff positions fo r  the  HRC, as well 
as pledged his s u p p o rt fo r  a fu l ly  funded  agency. The HRC seemed 
to have eve ry  reason to assume th a t all was well on the budge t f ro n t 
and th a t the  coming biennium  held promise o f g row th  and s ta b ility  fo r  
the  agency.
The Bond Proposal
In the e a rly  fa ll o f 1978, the  G overnor's  O ffice  o f Budget and 
Program P lanning organ ized the  General Governm ent Task Force on
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Balanced G row th . Its  stated purpose was to  seek ways in  which to 
tr im  governm ent spending and to  boost the  s ta te 's  economy. By 
September, the  balanced g row th  p ro je c t, composed o f a num ber o f top 
level governm ent o ffic ia ls , gave the G overnor a proposal e n title d  
"D e te rm in ing  the  F e as ib ility  o f D e te rren ts  to  Minimize Claims A g a in s t 
the  S ta te ."  (See A ppend ix  B fo r  membership o f the  Task F o rce .) 
The proposal its e lf  best describes its  purpose:
The purpose o f th is  p ro je c t is to determ ine the fe a s ib ility  o f 
p roposing leg is la tion  th a t requ ires  claimants in lit ig a tio n  
against the sta te to re im burse the sta te fo r  costs in cu rre d  i f
the  cou rts  ru le  in fa vo r o f the  s ta te . S pec ifica lly , th is
paper examines the  fe a s ib ility  o f im plem enting a d e te rre n t to 
minimize com plaints being file d  w ith  the  Montana Human
R ights Commission . . . the  purpose o f the  d e te rre n ts  would
be to  elim inate o r reduce c ran k  com plaints whose sole p u r ­
pose is a rb it ra ry  harrassm ent by  d is g ru n tle d  persons.
There were tw o means proposed by  the  ta sk  fo rce  to d e te r such com­
p la in ts . F irs t,  the  re p o rt recommended the  requirem ent o f a s u re ty  
bond o f not more than $200 by the cha rg in g  p a r ty  upon f i l in g  a HRC
com pla int. In a d d itio n , "th e  bond would be fo rfe ite d  i f  the  case were
2
found to have no reasonable cause." The a lte rn a tive  suggested to  a
bond posting  was a process w hereby the  cha rg ing  p a r ty  in a "no
cause" case would be assessed a fee p lus the  actual costs in c u rre d  in
the  case. (A  "no cause" f in d in g  means th a t the  case lacked s u ff ic ie n t
evidence to  show "p robab le  cause" o f d isc rim in a tio n . I t  does not mean
th a t the re  was no genuine in ju r y . )
The balanced g row th  proposals were s tro n g ly  opposed by HRC
su p p o rte rs . A le tte r  from  the HRC cha irpe rson  to  the HRC adm in is-
3
t ra to r  summarizes the  HRC reaction to the  bond proposal. She w rote  
as fo llow s:
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. . . I f  th is  proposal were applied to  o th e r agencies which 
inves tiga te  com plaints from  c itizens i t  would mean th a t a 
v ic tim  o f a ro b b e ry  o r a rape who complains to  law en fo rce ­
ment would be re qu ire d  to  post a bond p r io r  to  any in v e s ti­
gation and th a t bond would be fo r fe ite d  i f  no charges were 
b ro u g h t. As a p ro secu to r, I f in d  such a proposal an in s u lt. 
In ves tiga tion  agencies such as po lice , s h e r if f 's ,  Human 
R igh ts , Consumer P ro tection , e tc . ,  have legal ob ligations to 
make fac tua l determ ina tions a fte r  being inform ed o f a pos­
s ib le  v io la tion  o f the  law . . . Such a po licy  would allow
countless v io la tions  o f the  law to  go fo rw a rd  because the  
v ic tim  was unable to  come up w ith  the  cost o f the  in v e s ti­
gation . . .  I t  is in te re s tin g  to  note th a t the  committee has
not considered a proposal re q u ir in g  th a t a bond be posted
by Respondents which would be fo rfe ite d  i f  a Cause d e te r­
m ination is made. C lea rly  Respondents would claim th a t such 
a plan is u n fa ir  ye t i t  could be argued th a t re q u ir in g  a bond 
would fo rce  Respondents to take the inves tiga tions  more 
se rious ly  and would serve as a d e te rre n t to purpose fu l
d is c rim in a to ry  conduct.
Terse le tte rs  were exchanged by the  agency and the  task  fo rce . 
S h o rtly  th e re a fte r , the  press p icked up the  issue and pub lished 
a rtic le s  and ed ito ria ls  c it in g  the  u n c o n s titu tio n a lity  and d isc rim ina to ry  
na tu re  o f the  proposa l. As the  tension mounted the  balanced g row th  
task fo rce  became more adamant in its  claims fo r  the d e s ira b ility  o f 
such a proposa l, w hile  the  HRC and its  c lien te l g roups reacted in 
g re a te r ou trage . When the  d u s t se ttled  a few weeks la te r, the bond 
proposal had been abandoned as a re s u lt o f the  adverse p u b lic ity  and 
the  obvious co n s titu tio na l problem s.
The in te n t o f the bond proposal raises several questions. Why 
was the  proposal o n ly  designed to cover cases f ile d  aga inst the  state? 
I f  "c ra n k  com pla ints" were such a financ ia l d ra in  on the  state g o ve rn ­
ment w ith  its  in -house  a tto rn e ys , would not the  small business person 
who has to h ire  an a tto rn e y  to defend himselve against a "c ra n k  com­
p la in t"  also need th is  coverage?
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Secondly, assuming tha t the task fo rce  had a t least some fa m ilia r­
ity  w ith  the HRC, why d id  i t  propose a measure th a t in e v ita b ly  would 
have led to a te rm ination  o f the EEOC-HRC con tra c t and subsequent 
loss o f fu n d in g  fo r  the  HRC? S h o rtly  a fte r its  estab lishm ent in 1975, 
the HRC had become a "706 agency" o f the EEOC. EEOC has ju r is d ic ­
tion  ove r all p r iva te  concerns th a t employ 15 o r more persons, in c lu d ­
ing state and local governm ents. Because the bond proposal planned 
to  de te r claims against the sta te , EEOC ju r is id c tio n  would be s im ila rly  
a ffec ted . Any such de te rrence  would be in v io la tion  o f the EEOC-HRC 
d e fe rra l co n tra c t. HRC proponents po inted ou t tha t $36,000 o r 
25-30 pe rcen t o f the to ta l budget would be lost by the EEOC con tra c t 
te rm ina tio n , whereas the  bond proposal pro jected a cost savings of 
$10,437 fo r  the  sta te.
T h ird ly ,  w hy had the  task  force neglected to seek ou t any in ­
volvem ent of the HRC in w r it in g  its  proposal? Not u n til the  proposal 
was in its  second d ra ft  and scheduled to  be completed in nine days d id  
the HRC, at its  p e rs is ten t request, receive a copy o f the  measure. 
As a consequence o f th is  om ission, the  re p o rt contained numerous 
misstatements o f fact and law th a t d id  not re fle c t the procedures o r 
problems o f the HRC. Nor was basic in fo rm ation  ever sough t, such as 
how the  HRC c u rre n t ly  screened com plaints fo r "c ra n k "  or obv iou s ly  
g round less com plaints.
Several exp lanations were o ffe red  as to the reason fo r  th is  p ro - 
4posal. A ll exp lanations though inc luded the general comment th a t 
state o ffic ia ls  were sim ply ir r ita te d  by  the  number o f cases aga inst the 
sta te . A t the  time o f the  d ra ft in g  o f the proposa l, 150 com plaints had
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been file d  aga inst the  s ta te , 24 o f which were aga inst the  Departm ent 
o f Labor and In d u s try .
A lthough  the  bond proposal was d ropped , the  co n tro ve rsy  seems 
to  have p re c ip ita te d  o r a t least foreshadowed a b a ttle  between the  
Executive O ffice  and the  HRC which was to  last fo r  the  n e x t s ix 
months.
The Loss o f the  CETA C on trac t
In the  fa ll o f 1977, the  HRC subcontracted  w ith  the  Employment 
T ra in in g  D iv is ion  o f the  Departm ent o f Labor and In d u s try  fo r  one 
year $31,500 CETA g ra n t to m onitor a ffirm a tiv e  action compliance in 
h ir in g  procedures in s ta te  program s u tiliz in g  CETA employees. A yea r 
la te r in m id -O ctober, fo llow ing  on the heels o f the  bond proposa l, the 
CETA co n tra c t was w ithd raw n  from  the  HRC by the  Departm ent o f 
Labor and In d u s try .
The w ithd raw a l o f the  co n tra c t stemmed from  a d iffe re nce  o f 
op in ion as to  the  use o f the  in fo rm ation  ga thered  d u r in g  the  compliance 
rev iew . The HRC could no t agree w ith  the  co n tra c t language re q u e s t­
ing th a t any o f the  in fo rm a tion  gathered b y  the  compliance check 
would not be used in la te r HRC case inves tiga tions .
On the  c o n tra ry , the  Departm ent o f Labor and In d u s try  wanted 
the  in fo rm ation  ga thered  b y  the  HRC to  be tu rn e d  ove r to  i t  fo r  its  
own in ve s tig a tio n . I t  also wanted the in fo rm ation  collected b y  the  
HRC-CETA s ta ff to  be disallowed as evidence in any subsequent com­
p la in ts  file d  aga inst the  program  opera to rs . As mentioned e a r lie r , 150 
claims aga inst th e  sta te  had been f i le d , 24 o f which were against the
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Departm ent o f Labor and In d u s try . The compliance rev iew , i t  was
5
claimed, had p re c ip ita te d  a number o f these com pla ints. A fte r  the 
clash over the use o f the in fo rm a tion , the  co n tra c t was not renewed 
w ith  the HRC. The re su lt was a loss o f two s ta ff positions and an 
additional c o n tr ib u tin g  fa c to r in the  continued d e te rio ra tio n  o f re la tions 
w ith  the Commissioner o f Labor and In d u s try  and the G overnor's  O f­
fice .
The ACLU Lawsuit
A t the  time o f the  loss o f the  CETA co n tra c t, the G overnor's  
Budge t and Program Planning O ffice  (OBPP) was in the fin a l stages o f 
p re p a rin g  the budge t. In ea rly  November, the  D ire c to r o f OBPP was 
inv ite d  to appear before a meeting o f the Human R ights Commission in 
the  hope th a t he could answer questions about the OBPP's fo rthcom ing  
HRC budge t recommendation. Much to th e ir  s u rp ris e , the  Budget 
D ire c to r told the  Commissioners at the  meeting th a t the OBPP had 
proposed a 75 pe rcen t general fund  s ta ff reduction  fo r  th e ir  agency. 
(A t th a t tim e, fo u r s ta ff positions ou t o f ten were funded w ith  general 
fu n d  monies. The OBPP proposal would reduce tha t to o n e .) A d d i­
t io n a lly , the Commission was inform ed th a t the Budget D ire c to r and the 
Commissioner o f Labor and In d u s try , were, at the request o f the  
G overnor, develop ing an a lte rn a tive  to th e ir  p resen t o rgan iza tiona l
plan tha t would re s u lt in a less severe impact on the HRC due to the  
6budge t cu ts . The meeting in November was the f i r s t  ind ica tion  
beyond rum or to the  Commissioners tha t the resu lts  o f the Executive
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Planning Process had been n u llif ie d  and th a t the  agency was to  be 
reorganized w ith o u t any p r io r  invo lvem ent o f th e ir  s ta ff o r them ­
se lves.^
For the  n e x t two hours a fte r  h is announcement, the Commis­
s ioners questioned the  B udge t D irec to r on the  deta ils on the  recom­
mended b u dg e t, the  d ra s tic  s ta ff re d u c tio n , and the  "a lte rn a tive  being
w orked o u t."  They asked fo r  exp lanations as to  why the Commis­
sioners had no t been invo lved  in any way in the  reorgan iza tion  p lans. 
T h e ir  question ing  was to  no a va il; the B udge t D ire c to r stated th a t he 
could not reveal any de ta ils  o f the  budget nor answer any questions 
d ire c t ly  about the  o r ig in s  o r the impact o f the  reorgan iza tion .
Present a t the  Commissioners meeting on November 16 was an 
a tto rn e y  fo r  the  American C iv il L ibe rties  Union o f Montana (A C L U ). 
Fearing the po ten tia l impact o f the  reorgan iza tion  and budge t cu ts  on 
the  human r ig h ts  e ffo r ts  in Montana, the  a tto rn e y  sent a le tte r  to  the 
B udget D ire c to r requesting  all documents concern ing the  proposed
budge t cu ts and reorgan iza tion  p lans. In h is testim ony before  the
HRC, the  B udget D ire c to r stated th a t in fo rm ation  existed on the 
budge t recommendation and was in fa c t ready to go to the  p r in te rs , 
b u t he was not ob liga ted  to p rov id e  the exact fig u re s  o f the  recommen­
d a tion , c it in g  a Montana s ta tu te  th a t p ro h ib ite d  from  d isc los ing  any
g
in fo rm ation  o r m ateria ls concern ing  the p re lim in a ry  executive  bu dge t. 
The B udge t D ire c to r responded in the  same fashion to  the ACLU 
le tte r .
On November 29, the  a tto rn e y  fo r  the  ACLU filed  a c iv il s u it 
aga inst the  B udge t D ire c to r and the  G overnor. The a tto rn e y  argued
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th a t the  "p u b lic 's  r ig h t  to know" set fo r th  in th e  C on s titu tio n  had 
been denied by  he r in a b ility  to  obta in  in fo rm ation  concern ing  the  
Montana HRC. As evidence o f the  im portance o f the  release o f the 
docum ents, the  a tto rn e y  re fe rre d  to  the  1977 leg is la tive  session. The 
budge t in 1977 was released January 6, and the  HRC scheduled to 
appear before the  Jo in t Finance Subcommittee on January  10. On 
January 12 the  o n ly  p u b lic  hearing  on the  m atte r was he ld . The time 
fram e fo r  any p repa ra tion  b y  in te res ted  p a rties  was extrem e ly lim ited . 
The a tto rn e y  argued th a t any de lay , th e re fo re , in re leasing the  docu­
ments in fr in g e d  on the  p la in t if f 's  a b il ity  to  p a rtic ip a te  in the  leg is la tive
g
process e ffe c tiv e ly .
On December 5, a D is tr ic t  C o u rt Judge ru led  in fa v o r o f the
ACLU s ta tin g  th a t th e re  was a c o n flic t between the  s ta tu te  c ited  by
the  Budget D ire c to r and th e  C o n s titu tio n ; th e re fo re , the  C ons titu tion  
10must p re v a il. The Executive  O ffice  d id  no t con test the  ru lin g  and 
by the  fo u rte e n th  o f December the  a tto rn e y  received the  documents 
she sough t.
T h ro u gh o u t the  period o f the  law su it, th e  ACLU and the  HRC 
argued th a t in o rd e r to p repare  e ffe c tiv e ly  fo r  the  coming leg is la tive  
session, then o n ly  28 days away, th e y  needed to  be aware o f the  
proposed changes fo r  the  agency. Had the  in fo rm ation  no t been 
released by  c o u rt o rd e r, the  g o ve rn o r's  budge t would have been made 
p ub lic  on January  3, the  f i r s t  day o f th e  leg is la tive  session. A t th is  
time the  app ro p ria tio n s  b ills  would be sent d ire c t ly  to  the  subcommit­
tees and scheduled fo r  pub lic  hea ring . W ithout the  release o f the
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docum ents, the HRC a dm in is tra to r would have gone before the subcom­
m ittee com pletely un fam ilia r w ith  the proposed budge t fo r  his agency. 
Nor would c lien te l g roups o f the  agency have had an o p p o rtu n ity  to 
p repare  testim ony fo r  the  proposed changes. As the ACLU a tto rn e y
a rgued , w ith  the  ra p id ly  approaching leg is la tive  session " ju s tic e  de-
11layed in these circum stances was t r u ly  jus tice  d en ie d ."
I f  the re  is such a th in g  as the  " la s t s tra w ,"  the  ACLU law su it
and the  p u b lic ity  it  generated indeed re flected  the fina l fa ll o f the
HRC from  executive  graces. The Executive O ffice  claimed th a t the
HRC had asked the ACLU to c a rry  ou t the law suit against the  Budget
12D ire c to r and the  G overnor. A t the same time, the  HRC claimed th a t
the  Executive  O ffice  was in te n tio n a lly  p u ttin g  shackles on the  agency
by w ithh o ld in g  v ita l in fo rm ation  the  Budget O ffice  knew the  agency
13would need to coun te r th e ir  p roposa l. U n fo rtu n a te ly , these a ttitu d e s  
were b ro u g h t to  the leg is la tive  stage as the  session began.
Two observa tions must be made a t th is  po in t concern ing  the 
proposed executive  budge t cu ts . Conclusions can be drawn th a t the 
budge t proposal was not a re su lt o f the  Executive P lanning Process at 
any stage. The gove rn o r's  summary o f the EPP showed a possible 
budge t m odifica tion  increasing  the s ta ff o f the  HRC, b u t i t  d id  not 
show any decrease. The EPP G overnor's  Summary o f Proposed Leg is la ­
tion  showed th a t the re  was no recommendation o r d iscussion in the
14p lann ing  stages concern ing the  re s tru c tu r in g  o f the HRC.
Secondly, an inescapable observa tion  is th a t th is  proposal came to 
l ig h t ju s t a fte r  the bond proposal d iscussed e a rlie r. Less than th re e  
weeks a fte r the bond proposal was d ropp ed , the  Budget D ire c to r
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requested the Commissioner o f Labor and In d u s try  to "p resen t a plan 
which would be able to reasonably absorb the c u r re n t  human r ig h ts  
e f fo r t . . " ^
Communications had obv ious ly  broken down. The resu lts  of the 
Executive Planning Process had been negated w ith  the supposed s h a r ­
ing and so lic ita tion o f information between the executive  and agency 
ending in a lawsuit. Two proposals which would have rad ica lly  a f ­
fected the HRC were drawn up and revised w ithou t agency invo lve ­
ment.
Somewhere in the process of the budge t p repa ra t ion , the a t t i tu d e
of the Executive Office toward the HRC had changed d ram a tica l ly ,
The Department of Labor and In d u s try  was fru s tra te d  over the HRC's
refusal to comply w ith  th e ir  conditions fo r  the use of information
16gathered in th e ir  CETA con trac t m on itor ing. The Executive Office
was f ru s tra te d  by  the HRC and the newspaper coverage of th e ir  bond 
17proposal. A d d it io n a lly ,  the Executive O ffice  was f ru s t ra te d  by the 
ACLU lawsuit and the subsequent press coverage i t  received. F u r th e r  
complicating the tension was tha t several ex trem ely  con trovers ia l d is ­
crim ination cases against the state were pend ing at tha t time. The 
budget had become the t ip  of a political iceberg . The result, o f the 
co n trove rsy  culminated in the leg is la tive  battle  ove r SB 110.
The Legis lative B a tt le : HB 602 Revisited
The leg is la t ive  session in which the autonomy issue was to be 
debated a second time was not the same politica l atmosphere as the 
session fo u r  years ea r l ie r .  The 46th session found the  Republicans
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w ith  a two-member m a jo rity  in the Senate and a reduced Democrat 
m a jo rity  in the House. R id ing in on a wave o f econom y-in-governm ent 
fe rv o r  stemming from  C a lifo rn ia 's  P roposition 13 tax c u t, Montana
Republicans seized the  in it ia t iv e  by  proposing  a package o f tax  cuts
and spending lim its . In keeping w ith  the  mood o f the s ta te , G overnor 
Judge subm itted what he called a "bottom  line b u d g e t."  The re s u lt o f 
the  session was a $40 m illion tax cu t fo r  the  biennium .
As p a rt o f the  econom y-in-governm ent movement, G overnor Judge 
subm itted a budge t proposal fo r  a 53 pe rcen t reduction  in fu n d in g  fo r  
the  HRC. In o rd e r to help fa c ilita te  the  budge t re d uc tio n , the G over­
n o r's  O ffice  d ra fte d  a b ill (SB 110) to reorgan ize  the  HRC.
The essence of the  b ill would place the HRC back u nde r the 
d ire c t con tro l o f the  Departm ent o f Labor and In d u s try  by rem oving 
the  exceptions g ran ted  to i t  in 1975 by HB 602 (th e  r ig h t  to h ire  th e ir  
own s ta ff ,  seek and receive funds  in th e ir  own name, and set all 
po licy  ove r its  b u d g e t). SB 110 would tra n s fe r  all a u th o r ity  fo r
s ta ff in g  and adm in is tra tive  fu nc tions  to  the  Departm ent of Labor and 
In d u s try  once again.
Argum ents fo r  SB 110
T h ro u g h o u t the hearing  and flo o r debates on SB 110, p roponents 
o f the b ill a rgued in gene ra lly  one o f two ways. The f i r s t  and most 
p re va le n t argum ent heard was th a t the placement o f the HRC d ire c t ly  
un de r the D epartm ent o f Labor and In d u s try  would make i t  more
e ffic ie n t and e ffe c tiv e . The reorgan iza tion  plan presented to  the 
leg is la tu re  by  the  Commissioner o f Labor and In d u s try  described the
-41-
HRC as sha ring  s ta ff w ith  the  Personnel Appeals D iv is ion fo r  hearings 
and Labor S tandards fo r  inves tig a tio ns . T h is  sharing  would re s u lt in 
a to ta l s ta ff o f 6 .5 fu ll- t im e  employees. By the  Commissioner o f Labor 
and In d u s try 's  estim ate, the  new s ta ff could handle 60 inve s tig a tions  
and 150 in q u ir ie s . Incons is ten t w ith  his proposal was th a t in 1978 
alone the Human R igh ts s ta ff handled 1,300 in q u ir ie s  which resu lted  in 
308 form alized com pla ints.
The Commissioner o f Labor and In d u s try  argued th a t the  em­
ployees o f Labor S tandards and Personnel Appeals D iv is ion w ith in  the 
Departm ent o f Labor and in d u s try  a lready perform ed w ork  s im ila r to 
the  w ork o f the  HRC. The employees, he claimed, had extens ive  
experience w ith  the  inves tiga tions  and hearings and th e re fo re  would 
easily be able to  in te g ra te  the fu n c tio n  o f the  HRC s ta ff w ith  o th e r 
fu n c tio n s . T h ro u gh  jo in in g  the  th ree  s ta ffs  w ith in  the  D epartm ent, 
the  e n tire  opera tion  would be more e ff ic ie n t and e ffe c tive  and, th e re ­
fo re , cost sa v ing . The Commissioner o f Labor and In d u s try  estimated
19the  cost saving o f the  plan would be $70,000. Incons is ten t w ith  the  
Commissioner's proposal was th a t i f  the plan was ca rried  ou t as he 
proposed, the  average cost per HRC case would be $1,277. The 
average cost per case in fisca l year 1978 unde r the e x is tin g  system 
was $723. In fisca l yea r 1979, th a t cost was $701.
The second line o f argum ent was the  one most s tro n g ly  advocated 
by the  s ta ff o f the  G overnor's  O ffice . The Executive Reorganization 
A c t passed in 1971 mandated th a t th e re  be no more than 20 d e p a rt­
ments and th a t all boards, bureaus, and commissions must fa ll in to  line
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w ith  one o f the  e x is tin g  departm ents. A llow ing the  HRC to  be au tono­
mous was c o n tra ry  to the  A c t's  o rd e r ly  arrangem ent. A cco rd ing  to  a 
leg is la tive  aide fo r  G overnor Judge, a llow ing the HRC to  be autono­
mous was an a dm in is tra tive  "sore  thum b" and a dangerous p receden t. 
O ther agencies, i t  was assumed, would argue fo r  s im ila r s ta tus . 
A d d it io n a lly , the  aide a rgued , an autonomous agency was removed from
the checks and balances on which governm ent was based and th e re fo re
20lacked acco un tab ility  to  the people o f Montana.
T h u s , on the  basis o f these two p rim a ry  argum ents, e ffic ie n cy  
and e ffectiveness and the mandate o f the  Executive R eorganization A c t, 
the  G overnor's  O ffice  and the  b ill 's  su ppo rte rs  lobbied fo r  its  passage. 
I t  must be noted at th is  po in t th a t the  b ill to remove the autonomy of 
the  HRC o rig in a te d  in the  G overnor's  O ffice . Iro n ic a lly , ju s t fo u r
years p r io r ,  d u r in g  the 44th leg is la tive  session, the  b ill to  g ra n t the
HRC autonomy o rig ina ted  in the  G overnor's  O ffice . Even more iron ic  
was th a t the  main argum ent fo r  SB 110 coming from  the  G overnor's  
O ffice  in 1979 was th a t it  thw a rted  Executive R eorganization. Yet in 
1975, fo u r  years a fte r  the leg is la tu re  had adopted the  Executive  Re­
o rgan iza tion  A c t, the G overnor's  O ffice  found s u ff ic ie n t cause to argue 
th a t the HRC should be an exception to  th a t A c t.
Aside from  the  m otiva ting  fa c to rs  o f economy and reo rga n iza tion , 
the re  seems to  have been an add itiona l element which also in fluenced
the  d ra fte rs  o f SB 110. T ha t element appears to have been a po litica l
desire  to reduce the  impact o f the  HRC on state governm ent and 
p r iv a te  business. Two s itua tions  g ive  evidence to th is . F irs t,  the  
bond proposal c ited  e a rlie r stated th a t its  goals was to  minimize claims.
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against the state. In an e f fo r t  to reduce what the task force p e r ­
ceived to be "c ra n k "  complaints, the two forms of de te rren ts  were 
proposed. As a lready d iscussed, cost savings did not seem to be a 
m otivating facto r in prom pting  the proposal. Second, the documents 
received by the ACLU a tto rn ey  as a resu lt o f the lawsuit implied tha t 
the reorganization was designed to reduce the  a b i l i ty  o f th  HRC to 
pursue complaints against p r iva te  business. In a memo from the 
D irec to r o f OBPP to the G overnor, the fo llow ing is excerpted:
. . .  by having Dave's s ta f f  (Commissioner o f Labor and 
In d u s t ry )  perform  the human r ig h ts  plus o the r jobs we can 
realize economics plus less anguish to p r iva te  business.
In a conversation between the  Budget D irec to r and the Commissioners 
at the November meeting, the fo llow ing was recorded by the Helena 
based Independent R ecord:
Topash: (Commission member) "The  Governor's  proposal to
reduce the budget of the HRC sounds like one which was 
made because someone was upset because the Commission 
caught them in a d isc r im ina to ry  a c t iv i t y . "
Bousliman: (D ire c to r  of OBPP) "While the Governor ap ­
proves o f the Commission fu n c t io n , he has heard from many 
in Montana who are not enthused about yo u r fu n c t io n ."
Storm: (Commission ch a ir )  "Now we are ge tt ing  to the
n i t t y - g r i t t y  of th is . "
In a memo to the  G overnor, the Budget D irec to r concluded by
recommending " th a t  the budget recommendation remain as it is so as
not to o ffend a lot o f Montanans who a re n 't  in the f i r s t  place sym-
21pathetic  to the  role of the Commission."
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I t  seems apparent tha t the Budget D ire c to r 's  recommendation fo r  
the budge t cuts and reorgan ization were motivated by Factors, at least 
in p a r t ,  beyond the explanation o f reorganization and economics.
Arguments Aga inst SB 110
The arguments against SB 110 centered on one issue -- th e  neces­
s i ty  o f autonomy fo r a human r ig h ts  program . Of the 20 submitted 
testimonies, each focused on the same general issue -- the  co n fl ic t  of 
in te res t generated i f  the  HRC ever had to investiga te  complaints 
against the departm ent i t  was placed under. Conceivably, w itho u t fu l l 
opera ting  autonomy fo r the  HRC, th a t  departm ent would have employ­
ment and budge ta ry  a u th o r i ty  over its own d iscr im ina tion  inves t iga tion . 
More problems, i t  was a rgued , would be created than any the re o rg a n ­
ization plan proposed to eliminate. By being placed d ire c t ly  w ith in  the 
Department o f Labor and In d u s try ,  the HRC would be sub ject to 
polit ica l influences th a t  cou ld , opponents a rgued , conceivably s l ig h t 
the human r ig h ts  e f fo r t  in Montana.
A wide va r ie ty  of people tes ti f ied  in opposition to SB 110, gen ­
e ra lly  re f lec t ing  the c liente l g roups served by  the HRC. Representa­
tives from Ind ian, women's, handicap, m in o r i ty ,  and low income groups 
tes t i f ied  and lobbied in opposition to SB 110. Two of the Commis­
sioners had e a r l ie r  resigned in p ro tes t to the proposals.
A f te r  an extens ive f lo o r  debate, SB 110 was defeated by a 24-25 
non-pa rt isan  vote. The defeat came on ly  a f te r  an adverse re p o r t  from 
the  Senate Labor Committee and fou r attempts to pass the b il l  on the 
floor.
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A p o in t to be noted here is SB 110's s tr ik in g  resemblance to 
HB 602 fo u r years e a rlie r. The argum ents were approx im ate ly  the 
same on both sides o f the  issue each tim e. Indeed, the  Senate vote  on 
HB 602, g ra n tin g  the HRC its  autonom y, was 25-23. A one-vo te  
margin in SB 110 p reserved  its  autonom y, while a tw o -vo te  m argin in 
the  Senate g ran ted  its  autonomy in 1975.
The Final Budget
O ccu rrin g  s im ultaneously w ith  the  execu tive  budget p repa ra tion  is 
the Leg is la tive  Fiscal A n a lys t's  (L F A ) budge t process. The LFA 
fo llow s a process s im ila r to th a t o f the  Executive P lanning Process. 
Using a set o f c r ite r ia  d if fe re n t from  the  OBPP, the LFA evaluates 
agency requests and makes recommendations to the  Leg is la tu re .
On the basis o f th is  in fo rm a tion , the  LFA recommended a budge t 
o f $333,343 fo r  the  coming biennium  fo r  the  HRC. (T he  G overnor had 
recommended $225,000.) T h is  recommendation was $94,754 lower than 
the  HRC had been approp ria ted  in 1978-79, bu t $125,753 h ig h e r than  
what the LFA had recommended the p rev ious  biennium . The d iffe re nce  
o f the recommendations resu lted  fo r  two reasons. F irs t, th e  budge t 
was lower than approp ria ted  in 1978-79 because o f the loss o f two 
CETA positions p re v io u s ly  mentioned. Second, d u rin g  the LFA anal­
ys is  fo r  1978-79, the LFA had underestim ated the  number o f com plaints 
th a t would be handled by the  HRC. C onsequently , fo r  the  1980-81 
biennium  the LFA raised its  recommendation.
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The Governor's  budget and the  LFA budget were $108,343 apart. 
For an agency the  size o f the HRC, the amount would make a tremen­
dous d if fe rence  in its  operations. When the appropria t ion  bill f in a l ly  
passed the leg is la tu re , the HRC had been approp ria ted  $330,182, ju s t  
s l ig h t ly  below what the LFA had recommended.
From the  appearance o f the f ina l approp r ia t ions  b i l l ,  i t  would 
seem th a t the Human Rights Commission was a qua lif ied  v ic to r  in the 
s ix-m onth batt le  w ith  the Executive O ffice. Its sta tus as an au ton ­
omous agency had been re ta ined, the bond proposal defeated, and the 
HRC budget on ly  shy $3,162 o f th a t  recommended by the LFA. But 
the appearance o f the v ic to ry  must be qua li f ied . Two fac to rs  emerged 
from the  leg is la t ive  session tha t ta in t  th a t  image o f v ic to ry .
The f i r s t  fac to r  invo lved the final appropria t ion  b i l l .  Upon close 
examination, i t  can be noted th a t a lthough the HRC was authorized 8.0 
fu l l - t im e  positions by the  leg is la tu re , i t  was p rov ided funds fo r  on ly  
6.75. Th is  reduction  in fu l l- t im e  positions occurred  because the  final 
approp r ia t ion  b i l l ,  while fu l ly  fun d ing  the personnel item, allocated an 
amount fo r opera ting  expenses which was sho rt o f what was necessary. 
In e ffec t th e n , in o rd e r to pay th e i r  f ixe d  operating costs the number 
o f s ta f f  positions had to be reduced. The re su lt  o f th is  was to reduce 
the number o f s ta f f  positions by  1.25.
The second fac to r to in fluence the outcome o f the f ina l HRC 
budget was a sho rt clause attached to the appropria t ions  b i l l .  The b il l 
included a special revers ion clause which on ly applied to the HRC. 
The e ffec t o f the clause was th a t  i f  the HRC managed to secure any 
additional federal funds o the r than what was au thorized , the  amount o f
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the  general fund  a p p ro p ria tio n  would be equa lly  reduced. The leg is la ­
t iv e  purpose o f the  clause was to p reven t the HRC from  accepting any
additional money from  the  federa l EEOC o r g ra n t program s th a t had
22not been au thorized  by the app rop ria tion s  b il l.  The ne t e ffe c t o f 
the reve rs ion  clause was the  removal o f any incen tive  fo r  the  HRC to 
seek add itiona l federal funds  to make up the s ta ff positions ju s t  lost o r 
to app ly  fo r  agency im provem ent fun d s  fo r  special p ro jec ts .
The fin a l re s u lt o f the  1978-79 budget process fo r  the  HRC was 
the reduction  o f th e ir  s ta ff size from  ten fu ll- t im e  positions in fisca l 
year 1978-79 to 6.75 positions in fiscal year 1980-81. I t  is in te re s tin g  
at th is  p o in t to  review  the  HRC budge t from  the time it  was estab­
lished in fisca l year 1975 to  th e  fisca l year 1980 a llocation . Table Six 
illu s tra te s  the  fu n d in g  level ove r th a t pe riod .
TABLE SIX 
FUNDING LEVELS
T
H $225
0
U $200
S
A $175
N
D $150
S
$125
$100 
$75 
$50
FY 75 76 77 78 79 80
     General Fund
------  Total Funds (including federal funds)
SOURCE: Human Rights Division
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The genera! fund  allocation in 1975 fo r  the HRC was $62,000. 
For 1980, the  general fund  allocation was $67,000. In l ig h t  of the 
increased caseload and in f la t ion , i t  h a rd ly  represents a g reat increase. 
While the caseload has nearly  t r ip led  in a f iv e -y e a r  period, the fu n d ­
ing level has remained re la t ive ly  stable.
Table Seven i l lus tra tes  the increase in cases since 1975. To 
date, 367 are in backlog.
TABLE SEVEN 
HRC CASELOAD
N 350
U
M 300
B
E 250
R
200
C
A 150
S
E 100
S
50
FY 75 76 77 78 79 80 81
Received
------  Completed
SOURCE: Human Rights Division
The Impact of the Budget Process
In sum, a lthough the HRC met the various onslaughts of the 
po lit ics  of the 1978-79 budge ta ry  process w ith  almost remarkable re s i l i ­
ency, the process was not w ithou t its adverse side effects. For the 
1980-81 b iennium, the HRC was sho rt 2.75 s ta f f  members w itho u t a 
correspond ing  reduction in w ork  load.
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The impact o f the  1979 leg is la tive  process continues to  be fe lt  
w ith in  the  HRC. The most s ig n ific a n t impact o f the budge t cuts 
c rys ta llize d  in m id-M ay o f the  1980 fisca l yea r. Since 1975, the  HRC 
had been a co n tra c ting  "706 agency" under T it le  V II o f the 1964 C iv il 
R igh ts A c t, as amended. U nder th is  a rrangem ent, the  706 agency 
agrees to  inves tiga te  com plaints o f employment d iscrim ina tion  in areas 
covered by  the  federa l law. The co n tra c ting  agency is then  re im ­
bursed at approx im ate ly  $350 per case. Part o f the  con tra c t agreement 
is th a t the  706 agency w ill complete a ce rta in  number o f cases in o rd e r 
to  receive its  fu n d in g . In fisca l year 1980, 60 pe rcen t o f the  HRC 
budge t was being supp lied  b y  EEOC co n tra c t. Because o f the  re d uc ­
tion  o f s ta ff ju s t  d iscussed, the  EEOC cases were not being completed 
a t a ra te  s u ff ic ie n t to  meet EEOC requ irem ents . The HRC was no tified  
in A p r il o f 1980 th a t th e y  faced s t i f f  fu n d in g  reductions unless more 
EEOC com plaints were com pleted. In o rd e r to  a v e rt a fu r th e r  fu n d in g  
c u t, the  Commission approved a plan to make all EEOC cases a p r io r i ty  
fo r  th e ir  s ta ff .  The im plication o f th is  move was to handle all EEOC 
employment cases as q u ic k ly  as possib le. Cases o f employment d is c rim ­
ina tion  pro tected  by Montana law in vo lv in g  age, physica l o r mental 
hand icap, m arita l s ta tu s , po litica l b e lie f, o r cases dealing w ith  em­
p loye rs  w ith  less than 15 employees would not be immediately p ro ­
cessed. T h is  is p a r t ic u la r ly  s ig n ific a n t in th a t a Departm ent o f Labor
and In d u s try  re p o rt ind ica ted  th a t approx im ate ly  80 pe rcen t o f p r iv a te
23employers in Montana had nine o r less employees in March 1979. In 
a d d itio n , cases in v o lv in g  d iscrim ina tion  in education and tra in in g
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se rv ices , re ta lia tio n , governm ental se rv ices , hous ing , p ub lic  accommoda­
tio n s , o r c re d it and financ ia l transac tions  were fo r  the  time being p u t 
on the  "back b u rn e r ."  Iro n ic a lly , the  s tre n g th s  in Montana law which 
a ffo rded  its  c itizens  more w idespread p ro tec tion  than the  federa l g o ve rn ­
ment o r many states were the v e ry  categories o f cases no t being
processed. A C atch-22 s itua tion  had re su lte d , leaving the  Commis­
sioners unable to  g ive  tim e ly a tten tion  to  com plaints stemming from  
Montana law. The HRC found its e lf pressed in to  g iv in g  p r io r i ty  to 
rece iv ing  and in ve s tig a tin g  employment cases covered under the  federa l 
law in o rd e r to  p reserve  what fu n d in g  base i t  had. U ntil s u ff ic ie n t 
sta te  fu n d in g  is ava ilab le , d isc rim ina tion  cases covered so le ly by
Montana law w ill no t receive tim e ly  inve s tig a tio ns .
Yet the  impact o f the budg e ta ry  process does no t end th e re . 
A lthough  the  D iv is ion and the  Commission have adapted and made
improvements to  exped ite  case p rocess ing , the  case backlog continues 
to  g row . In 1980, 367 complaints are un reso lved . The Commission is 
unable, th e re fo re , to fu l f i l l  its  leg is la tive  mandate in a tim e ly  m anner. 
A d d it io n a lly , no fu n d in g  ex is ts  c u r re n t ly  to  cover the  cases a lready 
c e rtif ie d  fo r  hearing  by the Commission. The possible impact on
respondents o f a delayed hearing may be trem endous, p a r t ic u la r ly  in 
cases where accrued backpay is awarded. F u rthe rm ore , the  Commis­
sion has not been able to  estab lish educational and info rm ation  p ro ­
grams fo r  the  p u b lic  sector as requ ire d  by  the  Governmental Code o f 
Fair P ractices, due to  inadequate fu n d in g  su p p o rt.
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I t  w ill be argued la te r th a t the  success of the HRC is dependent 
on its  being placed in a p rope r location w ith in  state governm ent. Y e t, 
w hile  success in its  q u a s i- jud ic ia l func tion  is impacted by  its  location, 
under the  circum stances ju s t described the proper location fo r  the 
HRC perhaps becomes a moot po in t.
In recent years the HRC has become more e ffic ie n t in its  opera­
tio n s . More cases are being completed each year. Whereas HRC s ta ff 
handled 9-12 cases in 1975, s ta ff are now handling 35-40 cases per 
ye a r. As ind ica ted  in Table T h ree , the  number of inform al and co nc il­
iated cases are increas ing . Improved intake procedures and s ta ff 
experience have co n tr ib u te d  to th is  increase. C onsequently, the  costs 
o f opera tion  fo r  the  HRC are being reduced (Table F o u r).
An o v e rr id in g  fa c to r to be considered though is the  continua l 
increase in the backlog o f cases occu rrin g  simultaneously w ith  the 
increase in HRC e ffic ie ncy  (Tab le  F ive ). S taffing levels are not 
adequate to meet the  needs o f Montana citizens. Questions must be 
raised as to  the possible number o f people not pu rsu ing  d isc rim ina tion  
complaints because o f the  length o f time the adm in is tra tive  process 
requ ires  due to the  backlog. D iscrim ina to ry  situations may be allowed 
to continue as the  cha rg ing  p a rty  awaits re lie f. Respondents may be 
forced to  make unnecessarily  large back payments because o f the  delay 
in settlem ents. In sum, the  impact o f the budgetary process in re d uc ­
ing the  fund s  available fo r  the HRC may produce consequences fo r  the  
c itizens o f Montana fa r  beyond those experienced by a lack o f au ton­
omy.
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THE ISSUES REVIS ITED
C e rta in ly  the bu dg e ta ry  process which invo lved the  HRC re flec ts  
the  v ic to rie s  and defeats, the  compromises and ba rga ins, the  re a lity  o f 
agreement and the sphere o f co n flic t which W ildavsky d iscussed in h is
book, The Politics o f the  B udge ta ry  P rocess. And ce rta in ly  the  v ic ­
to ries  fo r  some, defeat fo r  o th e rs , compromise, co n flic t and agreement 
are all pa rts  o f the  squeaky, noisy machine o f democracy th a t runs 
ou r governm ent.
The p o litics  o f the budge ta ry  process, as traced th ro u g h  the  last 
ch a p te r, dem onstrates th a t any d iscussion o f the  fu n c tion s  and powers 
of an independent q u a s i- jud ic ia l agency is incomplete unless i t  con­
s iders the  con tro ls  imposed from  non jud ic ia l sources. A q u a s i- ju d ic ia l
agency remains sub ject to ce rta in  p o litica l a u th o rity  lodged in the 
leg is la tu re  and execu tive  b ranch . A proposed budget o f an indepen­
den t agency must go th ro u gh  the  same process as any o th e r agency. 
I t  is made p a rt o f the g o ve rn o r's  package to the le g is la tu re , and 
e ith e r the g o ve rn o r o r the  leg is la tu re  can change the proposed fig u re s  
and re s tr ic t  the  spec ific  use o f the  fin a l a p p ro p r ia tio n . A t bes t, an 
autonomous agency is p ro tected  in th e ir  operations from  excessive 
executive  and leg is la tive  in fluence , b u t i t  is never removed from  th is  
in fluence . Because o f these nonjud ic ia l con tro ls  over the  HRC, the  
two questions addressed in th is  paper become concerns. Where should 
the  HRC be located w ith in  the state governm ent, and w hat degree o f 
autonomy should the  o rgan iza tion  be granted? Each question  w ill be 
addressed in the fo llow ing  pages.
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Autonomy
W ithin Montana the  issue o f autonomy has been raised and debated 
in two leg is la tive  sess ions--the  f i r s t  took up g ra n tin g  the  HRC au ton ­
omy and the second attem pted to remove th a t autonomy. The question 
has not been reso lved . People d ire c t ly  associated w ith  the  HRC gen­
e ra lly  feel the  issue has been laid to re s t. Y e t, according to the  ch ie f 
leg is la tive  aide to  G overnor Judge, the autonomy issue w ill continue to 
resu rface . Because o f the Executive Reorganization A c t, the  issue,
the  aide argues, is s im ply one o f good adm in is tra tion  and management. 
W ithout the  d ire c t acco un tab ility  o f the HRC to a departm ent head, the
essence o f the Executive  Reorganization Act w il con tinue to be
1
th w a rte d . G overnor Judge expressed th is  a ttitu d e  when ve to ing  a
b ill to g ra n t an element o f independence to the  Board o f C lass ifica tion  
Appeals d u rin g  the  46th session. Judge sa id , in p a rt:
E arlie r th is  session I supported  SB 110 which would have
placed the  Human R ights Commission under the Departm ent 
o f Labor and In d u s try . I t  was my be lie f then and i t  remains 
my be lie f now, th a t no e a tity  o f state governm ent should be 
autonomous from  the  re s t.
Two leg is la to rs  d ire c t ly  associated w ith  the  autonomy issue d is ­
agree w ith  the  aide 's assessment. One Senator suggests th a t the  HRC 
is the " liv in g  embodiment o f the problems w ith  Executive Reorganiza­
t io n ."  While p ra is in g  the p rin c ip le s  o f Executive R eorgan ization , the  
Senator argued th a t the re  must be exceptions to  those p rin c ip le s  and
3
"the  HRC is ce rta in ly  an e xce p tio n ."
S im ila rly , the  o rig in a l sponsor o f the Human R ights A c t argues 
th a t from  the  beg inn ing  i t  was intended th a t the HRC be com pletely
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fre e  and independent, an exception to  Executive  R eorganization. In
re ference to  the  aide's e a rlie r c ited  comments on the HRC being an
"a d m in is tra tive  sore th u m b ,"  the  leg is la to r rep lied  th a t "b y  its  n a tu re ,
i t  has to  be . . . the HRC has to  s tick  o u t, i t  has to  be able to look
4
at state g o ve rnm en t."
Autonom y has become the  A ch illes  tendon o f the HRC. The 
narrow  m argin o f Senate votes ind ica te  th a t the  issue o f autonomy may 
no t have been perm anently resolved by the  leg is la tive  branch o f g o v e rn ­
ment. Nor has the  issue been resolved w ith in  the executive  b ranch . 
On th is  basis, the  issue o f autonomy w ill undoub ted ly  resu rface  again 
and once more a reso lu tion  w ill be sough t.
From an examination o f the HRC th u s  fa r ,  the  in te n t o f th is
paper is to propose th a t the most m erito rious answer to the  question  o f 
autonomy lies in fu l l opera ting  autonomy fo r  the  Human R igh ts Commis­
sion. Th is  reso lu tion  is proposed fo r  several reasons, each o f which 
w ill be addressed separa te ly .
A cco u n ta b ility
An issue th a t is ra ised in eve ry  autonomy debate is the apparen t
lack o f accoun tab ility  o f the Human R ights Commission. The argum ent
tha t is o ffe red  focuses on the  Executive  Reorganization A c t. As
discussed e a r lie r , e ve ry  board and commission must be responsib le  to  a
5
departm ent head. The on ly  exception to  th is  is the elected o ffices . 
Complete autonomy fo r  an agency is not possible under the Reorganiza­
tion  A c t. Y e t, the  44th leg is la tu re  g ran ted  the  HRC an exception to 
th a t A c t. O rg in a lly  the G overnor's  O ffice  supported  th a t exception .
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On th is  basis i t  can be argued th a t the  leg is la tive  and execu tive  in te n t 
in 1975 was to  make the  HRC an exception to  the  A c t. The leg is la tu re  
qua lified  th a t exception by g ra n tin g  the HRC fu ll opera ting  autonomy 
while rem aining a d m in is tra tive ly  attached to the  Departm ent o f Labor 
and In d u s try . The 46th leg is la tu re  a ffirm ed th is  exception .
G ran ting  the  HRC fu ll opera ting  autonomy does not mean th a t the 
Commission has any less a cco un ta b ility  than any o th e r state agency. 
From an examination o f the  HRC fu n c tio n s , the  fo llow ing  lines o f 
a cco un tab ility  can be trace d :
- -T h e  enabling  leg is la tion  fo r  the  HRC sub jects all decisions to 
ju d ic ia l rev iew .
--T h e  Executive P lanning Process o f the G overnor's  O ffice  approves 
the  HRC budge t and any program  m odifica tions. The G overnor 
appoints all members o f the  Commission and designates a c h a ir ­
person. The G overnor may also remove the  Commission members 
fo r  cause.
- -T h e  Equal Employment O p p o rtu n ity  Commission (EEOC) has the 
a u th o r ity  to  rev iew  all decisions o f its  d e fe rra l agencies. In 
a d d itio n , the  d e fe rra l agency must meet ce rta in  c r ite r ia  to obta in  
and m aintain EEOC fu n d in g .
--C lie n te l g roups p ro v id e  in d ire c t su p po rt o f HRC polic ies by th e ir  
w illingness  to  use the  se rv ice  o f the agency and dem onstrate th e ir  
s u p p o rt in hearings and leg is la tive  proceed ings.
- -T h e  Leg is la tu re  sub jects the  HRC to sunset rev iew  e ve ry  s ix  
years . In a d d itio n , the  leg is la tu re  defines the  ju r is d ic t io n  o f the 
HRC (age, hand icap, po litica l b e lie f) , p rov ides a check on all 
a dm in is tra tive  ru les passed by the  Commission, and approves all 
budge t amendments and fin a l a pp rop ria tions  fo r  the  agency. 
Fu rthe rm ore , all appointm ents to  the  Commission are sub jec t to 
Senate approva l.
- -T h e  p u b lic  in d ire c tly  suppo rts  and checks the  HRC th ro u g h  th e ir  
elected o ffic ia ls .
The fo llow ing  diagram illu s tra te s  these lines o f a cco u n ta b ility .
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As dem onstra ted, the  decis ions, po lic ies , budge t and fu n d in g  of 
the  HRC are co n tin u a lly  being sc ru tin ize d . T h ree  branches o f state 
governm ent, as well as a federa l agency and the  p u b lic , all p ro v id e  a 
check and balance system fo r  the  HRC, even though  i t  e x is ts  w ith  
ope ra ting  autonomy. In th is  co n te x t, the  E xecutive  O ffice 's  argum ent 
th a t the HRC lacks acco un tab ility  to the  people o f Montana is va lid  
on ly  if  a cco u n tab ility  is v e ry  n a rro w ly  cons trued .
The Potential fo r  C o n flic t o f In te re s t
As argued by the  opponents o f SB 110, the  po tentia l fo r  a con­
f l ic t  o f in te re s t ex is ts  when a q u a s i- jud ic ia l agency dealing w ith  human 
r ig h ts  is d ire c t ly  responsib le  to a departm ent head. The problems 
th a t led to  the o rig in a l g ra n tin g  o f autonomy in 1975 and the  p o litics  
o f the 1978-79 b u dg e ta ry  process in vo lv in g  th e  Departm ent o f Labor 
and In d u s try  v e r ify  th a t a c o n flic t o f in te re s t can e x is t. A ny  d e p a rt­
ment head th a t could have possible b u dg e ta ry  and s ta ff in g  a u th o r ity  
ove r th e ir  own inves tiga tio n  by  the HRC faces an unavoidable c o n flic t 
o f in te re s t.
On a national basis, 63 pe rcen t o f the  human r ig h ts  agencies are
6autonomous in o rd e r to  c ircum ven t th is  po ten tia l c o n flic t. O f the 
31 pe rcen t th a t are dependent on a pa ren t agency, on ly  5 pe rcen t in a 
national su rve y  ind icated no d issa tis fac tion  w ith  th e ir  s ta tu s .^  S ta ff 
being p ira ted  o ff  to  o th e r p ro je c ts , planned use o f fund s  being o v e r­
ru le d , and in te rfe ren ce  w ith  case inves tiga tions  were the  commonly
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cited  problem s. T h is  typ e  o f po ten tia l fo r  a c o n flic t o f in te re s t p ro ­
vides an add itiona l argum ent fo r  the  necessity  o f fu l l opera ting  au ton ­
omy fo r  the  HRC.
The Expectation o f Independence
A q u a s i- ju d ic ia l fu n c tio n , as opposed to  a q u a s i- le g is la tive  fu n c ­
tio n , invo lves the  exercise  o f judgm ent and d isc re tion  in m atters th a t 
d ire c t ly  a ffe c t named p a rtie s . The HRC was designated a q u a s i­
jud ic ia l agency because its  job is to  enable i t  to  inves tiga te  com plaints 
o f d isc rim ina tion . T h e re fo re , a fu r th e r  argum ent fo r  fu ll  opera ting  
autonomy is th a t the q u a s i- ju d ic ia l fu n c tio n  and the  sub ject o f human 
r ig h ts  by  d e fin itio n  im ply an expecta tion  o f independence from  the  
po litica l p ressures fo r  the  HRC.
Montana law does not spec ify  th a t agencies w ith  a q u a s i- ju d ic ia l 
fu n c tio n  should be insu la ted  from  po litica l p ressures . Yet the  combina­
tion  o f q u a s i- ju d ic ia l fu n c tio n s  and the  area o f human r ig h ts  implies 
th is  expecta tion  o f independence. Supreme C ou rt Justice  Jackson 
expressed th is  sentim ent in 1943 in d e liv e r in g  the  opin ion o f the  C ou rt 
in the  case o f West V irg in ia  State Board o f Education v . B a rn e tte . 
Justice  Jackson said in p a rt:
The v e ry  purpose o f a B ill o f R igh ts was to  w ithd raw  ce rta in  
sub jects from  the  v ic iss itu d e s  o f po litica l c o n tro ve rsy , to 
place them beyond the reach o f m a jorities and o ffic ia ls  and to  
estab lish  them as legal p rin c ip le s  to  be applied by  the 
co u rts . One's r ig h t  to  life , l ib e r ty ,  and p ro p e rty , to  fre e  
speech, a fre e  p ress , freedom of w orsh ip  and assembly, and 
o th e r fundam ental r ig h ts  may not be subm itted to vo te ; th e y  
depend on the  outcome o f no e lection .
-61-
For the  purpose o f th is  paper, th is  expection  o f independence 
p rov ides a fu r th e r  reason fo r  the  necessity o f fu l l  opera ting  autonomy 
fo r  the  Human R ights Commission.
For the  reasons ju s t  d iscussed, fu l l  ope ra ting  autonomy is v ita l 
fo r  the  HRC. Lega lly , the  due process o f the  com plainant would not 
appear to  be in fr in g e d  upon by a lack o f autonom y. A d m in is tra tiv e ly , 
the  agency could be designated e ith e r w ith  o r w ith o u t autonomy w ith ­
ou t being u n d u ly  cumbersome to  the pa ren t departm ent. Y e t, the 
o v e rr id in g  fa c to r in the  issue o f autonomy is th a t,  p o lit ic a lly , the  lack 
o f autonomy would s im ply be unwise. The n e u tra lity  in h e re n t in a 
qu as i- jud ic ia l fu n c tio n  could p o te n tia lly  be co n tin u a lly  sub jec t to  p o li t i­
cal in fluence . On th is  basis, the  fu ll opera ting  autonomy fo r  the 
Human R igh ts Commission must remain.
The P roper Location
In exam ining the  question o f the p rope r location fo r  the  .HRC j n 
Montana governm ent, fo u r  possible options must be considered:
--M ovem ent o f the  HRC in to  the  G overnor's  O ffice ;
--T h e  HRC could become the  20th departm ent in state governm ent;
--T h e  HRC could become p a r t o f the  20th departm ent in state 
governm ent; o r
- -T h e  HRC could be moved to  a departm ent o th e r than Labor and 
In d u s try .
Each option w ill be considered separa te ly .
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In to the  G overnor's  O ffice
There  is an argum ent to be made th a t the  HRC should be placed 
in the  G overnor's  O ffice . Placement in th is  o ffice  would conce ivab ly 
y ie ld  more v is ib i l i ty  o f the  HRC fo r  the p u b lic . C itizens seeking HRC 
services could more re a d ily  locate its  o ffices . A d d it io n a lly , th is  v is a b il-  
ity  could aid c itizens in th e ir  watchdog e ffo r ts  to assure HRC indepen­
dence. F u rthe rm ore , some agencies have sought placement in the 
G overnor's  O ffice  in an e ffo r t  to  receive more ob jective  superv is ion  or 
in hopes of having  g re a te r in fluence on the Executive O ffice . C u r­
re n t ly ,  the  fo llow ing  agencies are w ith in  the  G overnor's  O ffice : Mental
D isab ilities  Board o f V is ito rs , Reserved Water R ights Compact Commis­
sion, the O ffice  o f Commerce and Small Business Development, and the  
C itizen 's  Advocate O ffice .
The Executive Reorganization A c t excepts the  G overnor's  O ffice  
from  p lacing all state and adm in is tra tive  fu n c tion s  in one o f tw e n ty  
departm ents. Y e t, an argum ent can be made th a t each o f those
boards, w ith  the exception perhaps o f the  C itizen 's  Advocate, should 
be placed in the departm ent w ith  which i t  shares a common fu n c tio n : 
the Board o f V is ito rs  w ith in  the  Departm ent o f In s titu tio n s , the  Water 
R ights Commission w ith in  the  Departm ent o f Natural Resources and 
C onserva tion. The location o f these boards w ith in  the G overnor's
O ffice  is , accord ing  to the  d ra fte r  o f the  Executive R eorganization
8A c t, c o n tra ry  to the A c t. A ll agencies, the  d ra fte r  o f the  leg is la tion
argues, want to be in the G overnor's  O ffice  fo r  reason o f in fluence  o r 
g
p ro te c tio n .
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Placement o f the  HRC w ith in  the G overnor's  O ffice  would make it  
a fu r th e r  exception to Executive R eorgan iza tion . The in te n t o f Execu­
tiv e  Reorganization was to  have all a d m in is tra tive  and execu tive  agen­
cies g rouped by fu n c tio n  w ith in  20 p rin c ip a l departm ents. Conse­
q u e n tly , th is  add itiona l exception would make the  Commission even 
more vu lne ra b le  to po litica l opponents. Its  tw o -s te p  removal from  the  
in te n t o f Executive R eorganization could be used by HRC opponents as 
a co n tinu in g  ra tiona le  fo r  reo rgan iz ing  the  Commission. For th is  
reason, placement w ith in  the  G overnor's  O ffice  would not be recom­
mended .
A second argum ent aga inst the  placement o f the  HRC w ith in  the  
G overnor's  O ffice  is th a t,  in the  case o f the  HRC, th is  placement could 
re s u lt in excessive executive  in fluence . With the  agency in th is  loca­
t io n , d is g ru n tle d  persons and po litica l opponents could d ire c t ly  p re s ­
sure  the  G overnor's  O ffice  to  respond to th e ir  com plaints re g a rd ing  
HRC po lic ies. With the  agency under d ire c t executive  su p e rv is io n , the  
G overnor's  O ffice  would be placed in the  position  o f exp la in in g  the 
HRC po lic ies.
The co n tro ve rsy  d u r in g  the  1978-79 budge t process produced ju s t
such ad hoc p ressures on the  G overnor's  O ffice . In the  tw o memos
from  the  B udge t D ire c to r to  the  G overnor c ited e a r lie r , re ferences
were made to the  considera tion  o f "a lo t o f Montanans who a re n 't
10sym pathetic  to the role o f the  Commission." I t  is feasib le  to  assume 
th a t s im ila r inform al p ressures would be placed on the  E xecutive  O ffice  
in its  su p e rv iso ry  ro le  o f the  HRC. The re s u lt could b r in g  co n flic ts  
equal to  the  location o f the  non-autonomous HRC w ith in  the  D epartm ent
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o f Labor and In d u s try . For these reasons, placement o f the  HRC 
w ith in  the G overnor's  O ffice  would not be in the  best in te re s t o f the  
q u as i- jud ic ia l fu n c tio n  o f the HRC and the people i t  serves.
The HRC as a Departm ent
A t one time i t  was suggested th a t the  HRC become the  20th
departm ent o f Montana State Governm ent. While i t  is common fo r  o th e r
human r ig h ts  agencies around the nation to be w ith in  its  own d e p a rt-
11ment, i t  is not feasib le  fo r  Montana. With the  C onstitu tion  m andat­
ing no more than 20 departm ents and the  c u rre n t occupation o f 19 of 
those, the  rem ain ing departm ent is an ind ispensable  aspect fu tu re  
f le x ib i l i ty  fo r  Montana governm ent. C u r re n t ly ,  such a movement is 
afoot to use the  rem ain ing departm ent fo r  a Departm ent o f Energy and 
Environm ent. A d d it io n a lly , the placement o f an agency the  size o f the  
HRC w ith in  its  own departm ent is s im ply not p ra c tica l. For these
reasons making the  HRC its  own departm ent would not be p o lit ic a lly  
12feasib le .
The HRC W ithin the  20th Departm ent
The th ird  possible option fo r  location o f the  HRC is one which
has received o n ly  a small amount o f d iscuss ion . The essence o f the
idea would be to take all agencies and boards associated w ith  c itizen
advocacy o r an ombudsman ro le and place them jo in t ly  in a 20th d e p a rt-  
13ment. U nder th is  plan agencies such as the  Board o f V is ito rs , the 
Ind ian A ffa irs  B ureau , Developmental D isab ilities  P lanning and A d ­
v is o ry  C ouncil, the  C itize n 's  Advocate, Women's B ureau, and the
-65-
Human R igh ts Commission would compose the  d iv is ions  o f th e  new
departm ent. In h e re n t in th is  plan would be the  assumption o f a com­
m itment to the  ombudsman role by the departm ent d ire c to r , th e re fo re  
negating th e  p o s s ib ility  o f excessive po litica l in fluence on the  d ire c to r .
While th is  op tion  appears to  be the  b r ig h te s t fo r  the  ro le  o f a 
human r ig h ts  agency, i t  u n fo rtu n a te ly , like  the  p rev ious o p tion ,
appears p o lit ic a lly  un feas ib le . T ak ing  e x is tin g  func tions  from  o th e r 
departm ents to  place them in a new 20th departm ent would lim it the  
p o s s ib ility  o f Montana governm ent to a d jus t to  fu tu re  demands placed 
upon i t .  Because o f the  C onstitu tiona l lim ita tion  on the  num ber o f
departm ents, the  creation o f an ombudsman departm ent from  e x is tin g
14departm ents w ou ld , again, be p o lit ic a lly  un feas ib le .
Movement o f the  HRC to  a D iffe re n t Departm ent
The fin a l option in cons ide ring  a location fo r  the  HRC would be to 
move the  HRC to  a departm ent o th e r than its  p resen t location in the  
Departm ent o f Labor and In d u s try . T h is  option  was exp lored in 1975
in con junction  w ith  the  move to  make the  HRC autonomous. As d is ­
cussed e a r lie r , two departm ents were approached as possible host 
departm ents fo r  the  HRC. N e ithe r o f the  departm ents were su p p o rtive  
o f the  idea. The re s u lt was th a t the HRC was le ft in the  Departm ent 
o f Labor and In d u s try  and made autonomous.
From each o f the  options exp lo red , the  e x is tin g  location o f the 
HRC seems to  be the  best option at th is  tim e. I f  the  fu ll ope ra tin g  
autonomy fo r  the  agency remains in ta c t, the  possible problems o f being 
located w ith in  the  Departm ent o f Labor and In d u s try  are m inimal. As
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discussed e a r lie r , fu l l  opera ting  autonomy p ro te c ts  the  q u as i-jud ic ia l 
fu n c tio n  o f the  HRC to  the  g rea tes t degree possible under Montana 
law.
In summary, the  e x is tin g  location o f the Human R igh ts Commission 
w ith in  the  Departm ent o f Labor and In d u s try  is the  most p ro pe r and 
feasib le  location fo r  the  agency. Y e t, as described e a r lie r , th is  is 
possible on ly  because the  HRC was g ran ted  fu ll opera ting  autonomy. 
I f  in la te r leg is la tive  sessions th a t autonomy is removed, d if fe re n t 
options would have to  be exp lo red  fo r  the  p ro p e r location o f the  HRC 
as a q u a s i- ju d ic ia l agency.
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CHAPTER FOUR FOOTNOTES
1
In te rv ie w  w ith  Jim F lynn , May 13, 1980.
2
As recorded in Senate Jou rna l, Volume T h ree , 1979, in ve to ing  
SB 321.
3
In te rv ie w  w ith  Senator Tom Towe, June 11, 1980.
4
In te rv ie w  w ith  R epresenta tive  Polly Holmes, June 9, 1980.
5MCA Section 2-15-101, (1979).
6State Agencies and T h e ir  Role jr i Federal C iv il R ights Enforcem ent, 
C enter fo r  National Policy Review, C atholic  U n iv e rs ity  School o f Law, 
1977, page 8.
71 b id .
8 In te rv ie w  w ith  George Bousliman, O ctober 23, 1980.
9
Ib id .
10 Le tte r from  George Bousliman to G overnor Judge, November 21, 
1978.
11 State Agencies and T h e ir  Role in Federal C iv il R igh ts Enforcem ent, 
C en ter fo r  National Policy Review, C atholic U n iv e rs ity  School o f Law, 
1977, page 8.
12 In te rv ie w  w ith  Ray Brown and George Bousliman, O ctober 23, 1980.
13The idea o f the  ombudsman departm ent was b ro ug h t to  the  leg is la ­
tu re  by Senator Tom Towe and has been p icked up and advocated by 
James Zion, cooperating counsel fo r  the  ACLU.
14P o litica lly  unfeasib le  at th is  time because o f the  prevalence o f the  
movement to make the 20th departm ent a Departm ent o f Energy and 
Environm ent.
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In C losing
The role th a t a h e a lth y , e ffec tive  human r ig h ts  e ffo r t  needs to 
p lay in the  continued p ro tec tion  o f Montana c itizens is ind ispensab le. 
To quote C h ie f Justice  John M arshall:
The v e ry  essence o f c iv il l ib e r ty  ce rta in ly  consists in the  
r ig h t  o f e ve ry  in d iv id u a l to  claim the  p ro tec tion  o f the  laws, 
w henever he receives an in ju ry .  One o f the  f i r s t  du ties  o f 
governm ent is to  a ffo rd  th a t p ro te c tion .
-M a rb u ry  v .  Madison 
1803
The state governm ent o f Montana needs to p rov id e  its  leadersh ip 
fo r  th a t p ro tec tion  o f its  c itizen s . A Human R igh ts  Commission w ith  
fu ll ope ra ting  autonomy and s u ff ic ie n t fu n d in g  to  c a rry  ou t its  leg is la ­
t iv e  mandate is the  best possible mechanism to c a rry  ou t th a t ro le .
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APPENDIX A 
ORGANIZATION OF BOARDS AND COMMISSIONS
IN MONTANA STATE GOVERNMENT
Attached fo r  a dm in is tra tive  purposes o n ly  and quas i-jud ic ia l
Board o f Housing (A d m in .)
Board o f Aeronautics (Comm. A ffa irs )
Board o f Labor Appeals (L a bo r)
Board o f Personnel Appeals (L a bo r)
Board o f M ilk  C ontro l (B u s . R eg .)
Board o f Social and R ehabilita tion  Appeals (SRS)
Board o f Eugenics ( I n s t i . )
Board o f N atura l Resources and C onservation (DNRC)
H ighway Commission (H ighw ays)
Mental D isab ilities  Board o f V is ito rs  (G ov. O f f . )
A ttached fo r  a d m in is tra tive  purposes o n ly , b u t can h ire  own s ta ff
M erit System Council (A d m in .)
Teachers ' Retirem ent Board (A d m in .)
Board o f Crime C ontro l (Ju s tice )
Board o f Veterans' A ffa irs  (SRS)
W ithin Departm ent and q u as i-jud ic ia l
Board o f Health and Environm ental Sciences (DHES)
Fish and Game Commission
Q u a s i-ju d ic ia l, fo r  a d m in is tra tive  purposes o n ly  and can h ire  own s ta ff
Board o f Pardons ( I n s t i . )
Board o f Oil and Gas C onservation (can also p rescribe  the  du ties  
and salaries o f fo u r  s ta ff)  (DNRC)
Board o f Investm ents (can also p re sc rib e  the  du ties  and sa la ry  o f 
two s ta ff members) (A d m in .)
A d m in is tra tive  purposes Only, q u a s i- ju d ic ia l, can h ire  own s ta ff ,  seek 
and receive fu n d s  in its  own name, determ ine all m atters o f po licy  over 
its  budge t
Human R igh ts Commission
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APPENDIX A CONTINUED
Attached fo r  a d m in is tra tive  purposes on ly
Water R ights Commission (G ov. O f f . )
Board o f State Canvessers (Sec. o f S tate)
Board o f Examiners (A d m in .)
Public Employees' Retirem ent Board (A d m in .)
Board o f C ounty P r in tin g  (D C A )
Coal Board (D C A )
State B anking Board (B u s . R eg.)
Board o f Wastewater and Water O perators (DHES)
Montana Wheat Research and M arketing  Committee (A g r ic . )
Board o f Hail Insurance (A g r ic . )
Montana Pork Research and M arketing Committee (L ive s to ck ) 
Rangeland Resource Committee (DNRC)
33 Departm ent o f Professional and Occupational L icensing Boards
Boards which are the  heads o f departm ents
Public Service Commission (P ub lic  S erv . R eg .)
Board o f L ivestock (D p t. o f L ives tock)
Board o f Regents (D p t. o f Education)
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APPENDIX B
MEMBERS OF THE TASK FORCE ON BALANCED GOVERNMENT
George Bousliman 
Laury  Lewis 
Dave Lewis 
John Womack 
Sonny Omholt 
Len Larson 
Lonn Hoklin
B udget D ire c to r, Chairman o f Task Force 
Revenue D ire c to r
D epartm ent o f A dm in is tra tion  D ire c to r 
A d ju ta n t General 
S tate A u d ito r
S ecre ta ry  o f S ta te 's O ffice  
A tto rn e y  General's S ta ff
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